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Eskom Holdings SOC Limited v Letsemeng 
Local Municipality and others [2022] JOL 
52491 (SCA)
Local Government – Provision of electricity – Failure by municipality to pay for bulk 
electricity supply – Application to compel municipality to comply with contractual and 
statutory obligations

Summary
The Letsemeng Local Municipality 
(“Letsemeng”) was indebted to the 
appellant (“Eskom”) in the amount of 
over R41m. Its ongoing failure to comply 
with its obligations led to Eskom issuing a 
final notice to interrupt electricity supply 
with effect from 18 February 2020. That 
led to Letsemeng bringing an urgent 
application to interdict Eskom from 
implementing the interruption pending 
an application for review of its decision, 
and the determination of a dispute 
between the parties to be referred to the 
National Energy Regulator of South Africa 
(Nersa) in accordance with the provisions 
of the Electricity Regulation Act 4 of 2006.

Eskom filed a counter-application to 
compel Letsemeng to comply with its 
obligations.

The High Court’s dismissal of the counter-
application was the subject of Eskom’s 
appeal.

Held that the primary issue on appeal 
was whether Eskom was entitled to the 
relief sought in its counter-application. 
The court first outlined the relief claimed 
in the counter-application, and set 
out the prayers to which Eskom had 
not established an entitlement. The 
remaining prayers sought by Eskom in 
its counter-application were aimed at 
securing payment from Letsemeng on 
the basis of its contractual and statutory 
obligations.

A local government is required to strive, 
within its financial and administrative 
capacity, to ensure the provision of 
services to its community in a sustainable 
manner. Electricity is an important basic 
municipal service. Eskom and Letsemeng 
assumed reciprocal obligations in terms 
of an electricity supply agreement entered 
into between them. Eskom was obliged to 
supply bulk electricity to Letsemeng, and 
Letsemeng was obliged to pay for that 
service. In terms of section 51(1)(b)(i) of 

External Legal Advisory Services Bulletin

01



3

the Public Finance Management Act 1 
of 1999, Eskom must take effective and 
appropriate steps to collect all revenue 
due to it, and section 65(2) places an 
obligation on Letsemeng to take all 
reasonable steps to ensure that money 
that it owes is paid within 30 days of 
receiving an invoice or statement. It was 
clearly in breach of that obligation. Its 
attempt to avoid having to pay what it 
had agreed to on the ground that it was 
unable to pay did not find favour with 
the court. Contractual obligations are 
enforced by courts irrespective of whether 
a defaulting party is able to pay or not. 
The focus is on the rights of the innocent 
party, not the means of the defaulting 
party. In this case, Eskom had granted 
Letsemeng ample opportunity to make 
arrangements for the payment of its debt 
and to keep its current account up to date. 
Letsemeng, on the other hand, displayed 
bad faith throughout, and repeatedly 
reneged on its payment arrangements.
The appeal was accordingly upheld in the 
majority judgment.

A dissenting opinion was based on the 
application of the Intergovernmental 
Relations Framework Act 13 of 2005, 
the view being that the parties should be 
directed to resolve their dispute in terms 
of section 40(1) of that Act.
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Nelson Mandela Bay Municipality and 
others v Qaba and others [2022] JOL 
52864 (ECP)
Local Government – Municipality – Relationship to municipal council

Summary
In a dispute between political parties 
represented in a municipal council 
concerning the choice of person to 
appoint as the municipal manager, the 
municipality, city manager and mayor 
sought interim relief pending a review. 
The applicants sought to prevent the first 
respondent from exercising any authority 
as acting City Manager. The second 
respondent was the municipal council.
Held that the identity of the parties 
was a central difficulty posed by this 
case. The court explained why it is not 
legally and conceptually possible for a 
municipality to sue its council, and to seek 
relief, ostensibly in the interests of the 
municipality, regarding a determination 
by the council.

Sections 157, 158 and 159 of the 
Constitution deal with the establishment, 
composition, membership and terms of 
office of municipal councils. Of particular 
importance in the present matter is 
section 160 which confirms that a 
municipality holds no power or authority 
separate from its municipal council. 
Nor can it have a legal interest which is 

separate or distinguishable from that of 
a municipal council. A municipality acts 
and performs its functions through the 
agency of its council. The council consists 
of democratically elected representatives 
of the community which forms part of 
the municipality. In it is vested all of the 
constitutionally conferred powers and 
responsibilities of a municipality.

Setting out the requirements for interim 
relief, the court found that the applicant 
failed to establish those requirements. 
The application was dismissed.
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Right to Know Campaign and others 
v City Manager of Johannesburg 
Metropolitan Municipality and another 
[2022] JOL 54138 (GJ)
Constitutional and Administrative Law – Right to protest – City’s policy of levying a fee 
from convenors of protests constituting a limitation of the right to protest –Principle 
of legality – Rationality test

Summary
Those wishing to exercise their right 
to protest under section 17 of the 
Constitution within the Johannesburg 
Metropolitan Municipality are subject 
to the City of Johannesburg’s Tariff 
Determination Policy (the Policy), in terms 
of which a fee is levied from the convenor 
of a planned protest which can range 
between R170 and R15 000.

The applicants sought a declarator to the 
effect that requesting a fee in terms of the 
Policy from those who seek to exercise their 
constitutional right is unconstitutional 
and unlawful. According to the applicants, 
the imposition of a fee was ultra vires 
the Regulation of Gatherings Act 205 
of 1993. They argued that the Policy 
limited section 17, and, because it was a 
municipal council resolution, not a law 
of general application, the respondents 
could not invoke the limitation clause of 
the Constitution found in section 36 to 

justify the limitation of the right. It was 
contended that the Policy would in any 
event not satisfy section 36 because 
the limitation was not reasonable nor 
justifiable in an open and democratic 
society based on dignity, equality and 
freedom.

Held that the right to protest is 
constitutionally guaranteed in section 
17 of the Constitution and cannot be 
easily limited. The manner in which 
local government regulates protests 
must therefore be compatible with the 
Constitution.

The court described the legislative scheme 
which governs the exercise of the right to 
protest and notes that the Regulation of 
Gatherings Act does not expressly provide 
for payment of a fee when a public protest 
is to be held.
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The respondents countered the 
applicants’ submission that the Policy was 
ultra vires the Regulation of Gatherings 
Act, by arguing that the proper course 
of action would have been to challenge 
section 75A of the Local Government 
Municipal Systems Act 32 of 2000, which 
empowers municipalities to levy fees for 
services. However, it was later conceded 
that such an approach would not have 
been appropriate.

Confirming that it was therefore 
authorised to conduct a legality enquiry 
of the Policy, the court pointed out that 
courts can review the exercise of public 
power notwithstanding the absence of 
pleadings in terms of the Promotion of 
Administrative Justice Act 3 of 2000, 
because the public power being exercised 
must, in order to be constitutional, meet 
the requirement of legality.

The first issue to be determined was 
whether levying fees in terms of the Policy 
met the requirement of legality. The 
requirement of legality requires decisions 
involving public power to be rational and 
decision-makers to act only to the extent 
that they are empowered. Although the 
Regulation of Gatherings Act does not 
expressly prohibit the levying of fees, its 
silence cannot be interpreted to mean 
that a power exists to levy fees. There is 
no legislation specifically conferring a 
power to levy fees in respect of protests. 
The levying of fees thus falls outside the 

purview of that which is permitted by the 
Regulation of Gatherings Act. There being 
no power in law to levy fees in respect 
of protest action implies that doing so 
amounts to acting beyond the powers 
vested in the municipality. Accordingly, 
the decision to levy fees from convenors 
of protests was contrary to the principle of 
legality.

The test for rationality is whether there 
was a rational connection between the 
exercise of power in relation to both 
process and the decision itself, and the 
purpose sought to be achieved through 
the exercise of that power. In casu, the 
court found the City’s Policy to fail the 
rationality test.

It was found further that levying fees from 
the convenors of prospective protests 
constitutes a limitation of the right to 
assemble freely, and that such limitation 
was not justifiable.

The levying of fees in terms of the Policy 
for the holding of gatherings, assemblies, 
demonstrations, pickets and to present 
petitions was declared unconstitutional. 
The court ruled that wherever the Policy 
purported to apply to a gathering, it would 
not have any effect as of the date of the 
judgment.
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Govan Mbeki Local Municipality and 
another v Glencore Operations South 
Africa (Pty) Ltd [2022] 3 All SA 675 (SCA)
Local Government – Issuing of by-laws by municipalities – Imposition of embargo 
on transfer of property – Whether by-laws were enacted within the legislative 
competence of municipalities as contemplated in section 156 of the Constitution 
– Where restriction was not incidental to land-use management, by-laws were 
legislative competence of municipalities and therefore unconstitutional and invalid.

Summary
The High Court declared section 76 of 
the Govan Mbeki Spatial Planning and 
Land Use Management By-law and 
section 86 of the Emalahleni Municipal 
By-law on Spatial Planning and Land Use 
Management 2016 to be unconstitutional. 
The municipalities introduced by-laws 
which placed restraints on the transfer 
of immovable property within their 
respective areas of jurisdiction. In terms 
thereof, an owner could not apply to the 
registrar of deeds to register the transfer 
of such property without producing a 
certificate issued by the municipality, 
certifying that all spatial planning, land-
use management, and building regulation 
conditions or approvals in connection 
with the property had been obtained, and 
complied with the requirements of the by-
law. Essentially, the impugned provisions 
placed an embargo on the registration 
of transfer of immovable property until 
the requirements of the by-laws were 

met. The respondents had approached 
the High Court for orders declaring the 
relevant sections of the by-laws to be 
constitutionally invalid.

The municipalities appealed against the 
orders of invalidity and the respondents 
cross-appealed against the High Court’s 
suspension of the declaration of invalidity 
for a period of six months to allow the 
competent authority to correct the defect.
Held – The question to be determined 
was whether the by-laws were enacted 
within the legislative competence of 
municipalities as contemplated in section 
156 of the Constitution. A finding that 
the municipalities did not have the power 
to cause restraint on the registration of 
transfer of property, on the facts herein, 
would be dispositive of the matter. 
However, the High Court determined that, 
in addition to the conflict with section 
156 of the Constitution, the by-laws were 
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also invalid because they conflicted with 
section 118 of the Local Government: 
Municipal Systems Act 32 of 2000 and 
amounted to an arbitrary deprivation of 
property in terms of section 25(1) of the 
Constitution.

The Constitution allocates legislative 
power between national and provincial 
governments on the basis of the subject 
matter of the legislation. Section 156(1)
(a) of the Constitution provides that a 
municipality has executive authority in 
respect of administering local government 
matters listed in Part B of Schedule 4 and 
Part B of Schedule 5. Section 156(2) of the 
Constitution authorises local authorities 
to exercise legislative powers by passing 
by-laws.

While national and provincial 
governments exercise a regulatory role 
over municipalities, section 151(3) of 
the Constitution affords a municipality 
the right to govern, on its own initiative, 
the local government affairs of its 
community, subject to national and 
provincial legislation, as provided for in the 
Constitution. Furthermore, section 156(5) 
of the Constitution permits a municipality 
to exercise any power concerning a matter 
reasonably necessary for the effective 
performance of its functions. Section 
156(5) may not be used to increase the 
functional areas of local government’s 
powers, but rather to enhance the efficacy 
of administrating an existing functional 

area. The Constitution therefore requires 
co-operative government between 
national, provincial and municipal 
legislation.

The Spatial Planning and Land Use 
Management Act 16 of 2013 is the 
framework legislation that authorised the 
making of the by-laws. The Act does not 
give carte blanche to municipalities to 
make any policy decisions they choose, 
and lays down the limits within which 
municipalities may legislate. The embargo 
in this case could not be incidental to 
the effective enforcement of a land-
use scheme and the impugned by-laws 
were invalid insofar as they imposed 
a mechanism which impermissibly 
regulates the transfer of property. They 
exceeded the legislative competence of 
the respective municipalities, and thus 
offend the principle of legality.

The appeals were dismissed and the 
cross-appeal upheld.
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Organisation Undoing Tax Abuse v 
Minister of Transport and others [2022] 
1 All SA 756 (GP) 
Constitutional and Administrative Law – Legislative authority of national, provincial 
and local spheres of government – Challenge to legislative competence of national 
government to enact Administrative Adjudication of Road Traffic Offences Act 46 of 
1998 and Administrative Adjudication of Road Traffic Offences Amendment Act 4 of 
2019 – Whether Parliament may legislate on matters relating to provincial roads or 
traffic or in relation to parking and municipal roads at local level, and whether Acts 
violated exclusive provincial legislative competence conferred upon provincial and 
local government in terms of section 44(1)(a)(ii) of the Constitution – Acts found to 
unlawfully intrude upon exclusive executive and legislative competence of local and 
provincial governments, and as such declared unconstitutional.

Summary
The High Court declared section 76 of In 
a constitutional challenge, the applicant 
(“OUTA”) questioned the legislative 
competence of national government to 
enact the Administrative Adjudication 
of Road Traffic Offences Act 46 of 1998 
and the Administrative Adjudication of 
Road Traffic Offences Amendment Act 4 
of 2019. The court had to decide whether 
Parliament may legislate on matters 
relating to provincial roads or traffic or in 
relation to parking and municipal roads 
at local level, and whether the Acts were 
in violation of the exclusive provincial 
legislative competence conferred upon 
provincial and local government in terms 
of section 44(1)(a)(ii) of the Constitution.
Held – In essence OUTA submitted that 

the two Acts were unconstitutional 
in that they trespassed on the narrow 
constitutional areas over which the 
national government has no legislative or 
executive power.

The two Acts create a system 
whereby traffic laws are, by default, 
enforced through a national system of 
administrative tribunals, administrative 
fines and demerit points. All road traffic 
infringements are handled by the Road 
Traffic Infringement Authority and the 
Appeals Tribunal. The proposed new 
dispensation moved the enforcement 
of all road and traffic laws to national 
level. Governmental power is distributed 
between national, provincial and local 
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spheres of government. The various 
legislative and executive competencies of 
each of the three spheres of government 
are identified and listed in Schedule 4 
and Schedule 5, Parts A and B of the 
Constitution. Section 41(1)(g) of the 
Constitution stipulates that each sphere 
of government must exercise its powers in 
a manner that does not encroach on the 
geographical, functional or institutional 
integrity of government in another 
sphere.

Section 104(1)(b)(ii) of the Constitution 
(which provides for the legislative authority 
of provinces) confirms that the provincial 
sphere of government has exclusive 
legislative competence in respect of 
those functional areas listed in Part A 
of Schedule 5 of the Constitution. The 
national government has no legislative 
power in respect of these areas, save that 
national government may in respect of 
the exclusive legislative competencies 
provided for in Schedule 5, in exceptional 
circumstances of compelling national 
interest as provided for in section 44(2) 
of the Constitution, encroach upon 
the exclusive competencies listed in 
Schedule 5. Thus, executive power 
conferred exclusively on municipalities 
and provincial government may not be 
encroached upon by national legislation.
Where the Constitution confers functional 
areas regarding the same issue to different 
spheres of government, the functional 
areas should be interpreted based on what 

is appropriate in the different spheres. 
In determining the allocation of power 
to the different spheres, regard should 
also be had to the historical allocation 
of power. The power to enforce traffic 
laws on municipal roads has historically 
been conferred on municipalities. The 
court agreed that what is given to local 
government, cannot be taken away by 
the higher levels in the hierarchy, namely 
provincial and national government.

Rejecting the respondents’ submissions to 
the contrary, the court concluded that the 
impugned Acts unlawfully intruded upon 
the exclusive executive and legislative 
competence of the local and provincial 
governments, respectively and as such 
were unconstitutional. Not persuaded 
that the offending provisions of the Acts 
could be severed, the court declared the 
Acts unconstitutional in their entirety.
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Here are links to 
relevant articles:
 
• North West municipality fails to pay 

39 councillors, workers for more than 
five months
https://www.citizen.co.za/news/
north-west-municipality-which-
fails-to-pay-39-councillors/

 
• Mogalakwena Municipality shut down 

as court declares manager’s position 
should be re-advertised
https://www.sabcnews.com/
sabcnews/mogalakwena-
municipality-shut-down-as-court-
declares-managers-position-should-
be-re-advertised/

 
• 151 municipalities in South Africa on 

the brink of collapse: Treasury
https://businesstech.co.za/news/
government/627336/151-
municipalities-in-south-africa-on-
the-brink-of-collapse-treasury/
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DID YOU
KN W?
That SALGA has Two Legal Units
Internal and External legal services

Legal Advisory Services
(Externally Focused)

1. The Advisory Service Unit provides legal assistance to the member municipalities:
1.1 Provision of legal opinions to municipalities;
1.2 Communication and negotiation with external parties (external counsel, 

service providers, etc.) in respect of drafting legal documentation affecting 
the municipalities;

1.3 Managing litigation from beginning to end in support of municipalities
1.4 Play a pivotal role in the drafting and commenting on legislation impacting 

on local government
1.5 Provide advice and guidance on the development of effective, professional, 

and sustainable legal approaches and conducting research on legal case 
studies and legal precedents to manage legal implications and risks on behalf 
of member municipalities.

1.6 Provide advice and support to SALGA Clusters in dealing with sector-based 
legal matters affecting the municipalities.

2. Included in this Bulletin is a collection of recent case law relating to Local 
Government and municipalities and several articles that relates to local govern 
matter and matters that impact municipalities.

3. This will be a bi-annual publication that will be published by the Salga 
External Legal Advisory services team and all members are requested to 
provide their respective comment and provide input on the bulletin.

Legal Advisory Services (Externally Focused)
1. George Thomas: email address: (gthomas@salga.org.za)
2. New Colleagues joining soon, watch this space
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