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EXECUTIVE SUMMARY
BACKGROUND
Following the transition to constitutional democracy, a series of legislation and policies were adopted by the 
government to bring about the transformation of public procurement as envisaged in section 217 of the Constitution 
of the Republic of South Africa, 1996. Despite the progress that has been made, evidence suggests that there 
remain	significant	challenges	that	limit	the	potential	of	using	public	procurement	as	a	tool	for	wide-scale	socio-
economic transformation in the country. In order to address some of the prevailing challenges, the government 
is	in	the	process	of	finalising	the	Draft	Public	Procurement	Bill	(2020),	which	will	eventually	be	enacted	into	law.	
In	 view	 of	 the	 above,	 the	 South	 African	 Local	 Government	 Association	 (SALGA),	 as	 the	 voice	 and	 sole	
representative of the local sphere of government, commissioned researchers from the South African Research 
Chair	 in	Cities,	Law	and	Environmental	Sustainability	 (SARChi	CLES)	of	 the	North-West	University	 (NWU)	 to	
conduct	research	on	whether	the	Draft	Public	Procurement	Bill	(2020)	addresses	the	challenges	inherent	in	and	
faced by municipalities in implementing the current public procurement regulatory framework. 

RESEARCH METHODOLOGY
In order to address the main and secondary objectives of the research, the researchers used the qualitative 
research method. This entailed a critical and integrated review of relevant laws, policies, regulations and literature. 
In order to enhance the knowledge gained from these sources, a semi-structured Google form questionnaire was 
used	to	collect	data	from	29	supply	chain	management	(SCM)	officials	across	all	the	nine	provinces	in	South	Africa	
and representing all three categories of municipalities in the country. Data collected was further discussed through 
a zoom webinar with 14 respondents who participated in the online Google form survey. In addition, there was 
a zoom brain-storming session with members of the Chartered Institute of Government Finance Audit and Risk 
Officers	(CIGFARO)	in	South	Africa	to	further	explore	how	to	improve	the	Draft	Public	Procurement	Bill	(2020)	
from	the	perspective	of	municipalities.	These	engagements	helped	to	enrich	the	findings	and	recommendations	
contained in this report.

CHALLENGES WITH THE CURRENT REGULATORY 
FRAMEWORK 
The	review	of	laws,	policies	and	literature,	as	well	as	consultations	with	SCM	officials,	revealed	many	challenges	
that continue to limit the ability of municipalities to use public procurement as a tool for achieving the socio-
economic objectives envisaged in the Green Paper on Public Sector Procurement Reform in South Africa 1997. 
The	challenges	identified	include:	

•	 The prevalence of the practice of fronting; 

•	 Small,	Medium	and	Micro	Enterprises	(SMMEs)	struggle	to	comply	with	procurement	legislation;		

•	 Municipalities are overregulated, and SCM processes are unnecessarily bureaucratic; 

•	 Supply chain delays are common; 

•	 Municipalities fail to screen businesses and suppliers;

•	 Municipalities are unable to rotate out companies, thereby limiting their ability to award tenders to a broader 
pool of SMMEs; 

•	 Corruption is escalating, and Council oversight remains weak; 

•	 There	seems	to	be	a	 lack	of	sufficient	cooperation	between	 the	National	Treasury	and	 the	Department	of	
Trade	and	Industry	(DTI)	on	the	need	to	promote	SMMEs;	

•	 The passive role played by Provincial Treasuries limits legal compliance; 
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•	 There is limited transparency and public participation in local procurement; 

•	 SCM	officials	act	outside	the	law	due	to	political	pressure;		

•	 The	 placement	 of	 the	 SCM	 unit	 under	 the	 office	 of	 the	Chief	 Financial	Officer	 (CFO)	 is	 a	 challenge,	 as	
decisions of SCM specialists in some municipalities are often overlooked by CFOs; 

•	 The	lack	of	a	professional	body	to	regulate	SCM	officials	weakens	adherence	to	laws	and	policies;	

•	 The	 flourishing	 of	 tenderpreneurs	 does	 not	 support	 the	 SMMEs	 sector	 as	 they	 simply	 resell	 products	 to	
municipalities; and 

•	 Most	municipalities	lack	sufficient	capacity	to	understand	and	implement	SCM	laws	and	policies.

SHORTCOMINGS OF THE DRAFT PUBLIC PROCUREMENT BILL 
(2020)
In	terms	of	the	Draft	Public	Procurement	Bill	(‘Bill’),	it	is	generally	noted	that	this	is	a	very	positive	and	long-awaited	
development in South Africa as it seeks to create a single regulatory framework for public procurement, thereby 
eliminating the fragmentation that has bedevilled this area of the law since the advent of constitutional democracy. 
The Bill proposes the repeal of the Preferential Procurement Policy Framework Act of 2000 and would thereby 
do	away	with	its	contentious	preferential	point	system.	In	its	place,	the	Bill	creates	a	more	flexible	preferential	
procurement regime and enables the Minister of Finance, after consulting the responsible Ministers, to prescribe 
a framework for preferential procurement. 

A	reading	of	the	Draft	Procurement	Bill	(2020)	shows	that	it	succeeds	in	partially	addressing	some	of	the	concerns	
raised by municipalities about the current SCM legal and policy framework. The most obvious achievement is the 
commitment to end fragmentation in public procurement by ensuring that one piece of legislation governs public 
procurement.	Despite	its	generally	positive	achievements,	some	shortcomings	are	apparent,	including:

•	 The powers of the Minister of Finance, Provincial and National Treasuries, and the Public Procurement 
Regulator to issue Instruction Notes for implementation by municipalities still opens the door to fragmentation 
in the regulatory framework, and this may defeat the effort to codify public procurement law. The issuing of 
many	Instruction	Notes	may	lead	to	situations	where	they	conflict	with	each	other	and	with	existing	laws.

•	 The	office	of	the	Public	Procurement	Regulator	has	a	lot	of	discretionary	powers	in	determining	the	extent	of	
public participation and transparency in public procurement processes. The Public Procurement Regulator can 
require	institutions	to:	publish	information	on	their	procurement	proceedings;	and	allow	the	public	to	observe	
their adjudication processes for procurement above the prescribed threshold, unless if for a national security 
reason, the institution is permitted by the Regulator not to allow the public to observe the bid adjudication 
processes	in	a	specific	matter.	These	discretionary	powers	water	down	the	commitment	to	transparency.

•	 The Bill does not address what will amount to a genuine national security concern that warrants the public to 
be	excluded	from	procurement	proceedings	and	from	observing	bid	adjudication	processes.	This	vagueness	
leaves	the	Public	Procurement	Regulator	with	significant	discretionary	powers	that	can	potentially	be	abused	
to limit transparency.

•	 Transparency is limited by the fact that the Draft Bill does not mandate institutions to open bids in public. In 
addition, the Draft Bill does not prescribe that concluded service delivery agreements should be made public 
by institutions.

•	 The	Draft	Bill	addresses	the	issue	of	political	interference	in	SCM	decisions	and	requires	accounting	officers	
and	SCM	officials	to	resist	unlawful	instructions.	They	can	report	the	political	office	bearer	to	the	Minister	of	
Finance without being subjected to disciplinary proceedings. However, the Bill is silent on what happens if 
the	Accounting	Officer	 is	subjected	to	disciplinary	action	for	 insubordination	when	he/she	refuses	to	follow	
instructions	inconsistent	with	the	Act.		It	 is	not	clear	 if	he/she	must	simply	follow	the	ordinary	route	for	the	
resolution of labour disputes. 

•	 The	Public	Procurement	Bill	is	silent	on	procurement	at	the	district	level.	Section	84	of	the	Local	Government:	
Municipal Structures Act 117 of 1998 deals with the division of functions and powers between district and local 
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municipalities.	It	is	difficult	to	envisage	how	a	district	municipality	can	execute	the	functions	in	section	84	of	
the Municipal Structures Act without the powers to procure the goods and services necessary for discharging 
the duties listed in this provision. The silence of the Bill on procurement at the district level creates a legal void 
on	how	procurement	should	take	place	in	the	context	of	the	District	Development	Model.	

RECOMMENDATIONS ON HOW TO IMPROVE THE PUBLIC 
PROCUREMENT BILL (2020) 
A reading of the Draft Bill shows several areas that need to be improved. These are spread across the different 
chapters in the Bill.

Chapter 1 of the Bill
Definitions
The	definition	of	value	for	money	is	too	long	and	sector/category-specific.	This	may	give	rise	to	confusion	since	
not	all	 sectors	may	be	expressly	 covered.	 It	 is	 suggested	 that	 one	meaning	 should	be	assigned	 to	 value	 for	
money; that is, the optimal use of resources to achieve intended goals. 

Objects of the Bill 
Since	South	Africa	has	signed	and	ratified	the	United	Nations	Convention	Against	Corruption	(2003),	it	is	suggested	
that a further objective of the Bill be added, which is to give effect to South Africa’s obligations under article 9 of the 
United	Nations	Convention	Against	Corruption	(UNCAC).	Article	9	of	the	UNCAC	obliges	State	Parties	to	establish	
appropriate systems of procurement that are effective in preventing corruption, which systems should be based 
on transparency, competition and objective criteria in decision-making.

Regulation of donor funding
The	Bill	stipulates	that	in	the	event	of	a	conflict	between	a	provision	in	the	Bill	and	a	procurement	rule	of	a	donor	
or	funding	agency,	the	Bill	prevails	(section	3(3)	of	the	Bill).	The	approach	means	in	effect	that	a	donor	will	not	
be	able	to	determine	how	his/her/its	funds	can	be	spent,	and	this	may	discourage	some	from	funding	specific	
projects.	In	a	context	where	most	municipalities	struggle	to	generate	enough	finances,	this	has	the	potential	to	
weaken a potential source of funding. A better approach would be to allow the use of donor funding to be regulated 
at the institutional level, subject to the requirements of transparency and accountability.

Chapter 2 of the Bill
Public Procurement Regulator
The Public Procurement Regulator is established in National Treasury to assist generally in ensuring that 
institutions	comply	with	the	Bill.	However,	the	role	of	the	National	Treasury	(NT)	in	the	implementation	of	the	Bill	is	
not	expressly	defined.	To	avoid	confusion	and	ambiguity,	the	role	of	the	NT	in	the	implementation	of	the	Bill	should	
be	expressly	defined.

In	order	to	strengthen	the	office	of	the	Public	Procurement	Regulator,	it	is	necessary	to	protect	its	independence.	
This may require that it should be removed from the NT and established as an independent agency.

Section	5(1)	(d)	of	the	Draft	Bill	provides	that	the	Regulator	must	promote	public	involvement	in	the	procurement	
policies	of	institutions.	As	an	entity	in	a	national	government	department	(National	Treasury),	it	is	not	clear	how	the	
Regulator will promote public involvement in the procurement policies of municipalities and municipal entities. The 
rationale for promoting public participation through the Regulator and the manner in which this will be managed 
and	facilitated	are	doubted.	The	requirements	for	public	participation	in	local	government	are	already	extensively	
covered	in	Chapter	4	of	the	Local	Government:	Municipal	Systems	Act	32	of	2000,	for	example.	
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The approach adopted in the Bill has the danger of adding another layer of regulation to municipalities, thereby 
potentially depriving them of the initiative required to facilitate public participation in local procurement in a manner 
that	is	context-sensitive.	This	function	of	the	Regulator	can	be	deleted	from	the	Draft	Bill.	It	is	proposed	that	‘and	
promote	public	involvement	in	the	procurement	policies	of	institutions’	should	be	replaced	with	‘and	implementation	
procedures’. 

This will ensure that some minimum implementation procedures can be standardised, thereby promoting uniformity 
in public institutions. This could eliminate gatekeeping in public procurement. This power could be used to set 
out:	procedure	for	the	submission	of	tender	responses	documents	to	institutions;	tender	opening	procedure;	pre-
qualification	screening;	the	safeguarding	of	tender	documents	during	evaluations;	and	the	preservation	of	records	
of the proceedings of various procurement governance structures.

Section	5(1)	(e)	of	the	Draft	Bill	gives	the	Regulator	the	power	to	intervene	in	a	municipality	by	‘taking	appropriate	
steps to address a serious or persistent material breach of this Act’. Yet the Bill is mute on what will constitute a 
‘serious	or	persistent	material	breach’.	For	the	sake	of	clarity	and	legal	certainty,	it	is	necessary	for	these	terms	to	
be	defined	in	the	Definition	section	of	the	Bill.

Section	5(1)	 (f)	of	 the	Draft	Bill	 gives	 the	Regulator	 the	power	 to	 reconsider	decisions	of	 institutions	such	as	
municipalities.	The	exact	scope	of	this	power	is	doubted,	and	several	questions	are	raised.	For	example:	What	
criteria will be used to determine whether decisions of institutions need to be reconsidered? Can the reconsideration 
of the Regulator be challenged? Does reconsideration include the power to replace a decision made by an 
institution with that of the Regulator? In the case of the last question, it is submitted that if the Regulator’s powers 
allow	him/her	to	replace	a	decision	made	by	a	municipality,	that	is	an	example	of	overreach.	It	would	amount	to	
an entity at a national government level usurping the power and function of an autonomous institution at the local 
sphere.

Section	5(2)	(e)	of	the	Draft	Bill	gives	the	Regulator	the	power	to	specify	the	institutional	arrangements	and	roles	
and	responsibilities	 in	 institutions	 in	a	manner	consistent	with	 laws	on	public	finance	management	and	public	
administration. It is submitted that this power potentially violates the right of municipalities to administrative self-
organisation	granted	in	section	153(a)	of	the	Constitution.	The	administrative	structure	of	a	municipality	should	be	
informed	by	its	local	context,	including	the	available	resources.

Section	5(2)	(g)	of	the	Bill	gives	the	Regulator	the	power	to	issue	binding	instructions	to	institutions.	It	is	suggested	
that this provision be amended to state that the Regulator can issue instructions after consulting NT and provincial 
Treasuries.	This	would	avoid	the	issuing	of	conflicting	instructions.

Provincial oversight
Section	9(1)	(a)	(i)	of	the	Bill	gives	the	provincial	treasury	the	power	to	‘exercise	control	over	the	implementation	
of	 the	procurement	 function’.	This	power	appears	 to	be	wide,	and	 if	applied	 to	municipalities,	 the	exercise	of	
control over local procurement functions could lead to a potential overreach of the institutional autonomy of 
local government by the Provincial Treasury. Control over the implementation of the procurement function in a 
municipality	should	rest	with	the	municipal	manager	as	the	Accounting	Officer	in	the	institution.	It	is	suggested	that	
section	9(1)	(a)	(i)	of	the	Draft	Bill	should	be	deleted	from	the	Bill.

Section	 9(1)	 (c)	 gives	Provincial	Treasuries	 the	 power	 to	 intervene	 by	 taking	 appropriate	 steps	 to	 address	 a	
material breach of the Act by any institution within its provincial administration. It is desirable for the Bill to clearly 
indicate the steps that must be taken by Provincial Treasuries to ensure compliance. This would provide legal 
certainty.

Section	 9(2)	 (c)	 of	 the	Bill	 should	 be	 deleted	 or	 reworded.	 It	 currently	 states	 that	 a	Provincial	Treasury	may	
investigate any procurement policy applied by an institution. A policy cannot be investigated. Its implementation 
can be monitored, and where there is an alleged breach, this can be investigated, preferably by law enforcement 
agencies.	In	the	same	vein,	section	9(2)	(d)	of	the	Bill	should	be	reworded	to	state	that,	after	consultation	with	the	
Regulator, a Provincial Treasury can investigate the implementation of a procurement policy by a municipality or 
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municipal entity. The Provincial Treasury cannot investigate “any procurement policy applied by an institution”. It 
can monitor implementation and investigate allegations of non-compliance. 

General procurement requirements 
Section	10(1)	(e)	of	the	Bill	requires	that	institutions	strive	to	obtain	‘the	best’	value	for	money.	It	is	suggested	that	
these words should be deleted since they are already implied in the requirement of value for money.

Although	section	10(3)(a)	of	the	Draft	Bill	requires	that	institutions	contract	only	with	bidders	that	are	tax	compliant,	
it	 does	 not	 indicate	 how	 institutions	 should	 deal	with	 a	 situation	where	 the	 prospective	 bidder	 submits	 a	 tax	
clearance	certificate	that	will	expire	prior	to	the	evaluation	of	the	bid.	It	is	desirable	for	the	Bill	to	state	that	such	
a	bidder	will	be	allowed	to	submit	a	new	tax	clearance	certificate	as	proof	of	tax	compliance.	In	addition,	section	
10(3)	(a)	of	the	Bill	should	be	reworded	to	provide	that	an	institution	may	also	contract	with	bidders	that	have	‘a	
tax	status	that	recognises	a	valid	arrangement	with	the	South	African	Receiver	of	Revenue	or	Tax	Ombud.’	It	is	
submitted that if a tenderer has a valid arrangement with SARS, it should be considered for an award because 
SARS	expects	the	tenderer	to	honour	the	repayment	arrangements.	Such	funds	could	be	secured	through	any	
legal operations, including procurement contracts. 

Section	10(3)	(b)	of	the	Bill	should	add	that	institutions	will	contract	only	with	bidders	that	comply	with:	The	Labour	
Relations Act 66 of 1995. This Act seeks to promote fair labour practices in the workplace. The provision currently 
focusses	only	on	compliance	with	the	Employment	Equity	Act	55	of	1998	and	tax	requirements.	It	is	suggested	that	
a	further	subsection	be	added	to	section	10(3)	of	the	Bill	to	make	it	compulsory	for	any	potential	service	provider	
to	produce	a	Municipal	Services	Rates	compliance	certificate	prior	to	being	awarded	a	government	contract.
Section	13(3)	of	 the	Bill	should	be	reworded	 through	 the	 insertion	of	additional	words	as	 follows:	 ‘If	 the	office	
bearer or other person fails or refuses to provide the instructions in writing, the affected person must not comply 
with	the	[unlawful	unwritten]	instruction…’	This	inclusion	seeks	to	further	protect	the	affected	official.

Information technology and e-procurement
Section	15	of	the	Bill	provides	that	institutions	must,	to	the	extent	possible,	use	information	and	communication	
technology to implement any procurement method envisaged in the Act. Although this emphasises the commitment 
to e-procurement, section 15 does not elaborate further. It is not clear if there is a duty on institutions to procure 
e-procurement systems, since it falls within Information and Communication Technology. It is suggested that there 
should be a clear commitment to the use of e-procurement in the public sector and that reasonable timeframes be 
set to completely migrate to e-procurement.

The	Regulator	should	be	given	the	power,	to	the	extent	practically	possible,	to	use	the	provisions	of	the	Act	to	
enter into a strategic partnership for the provision of ICT solutions to implement any of the procurement methods 
in this Act.

Chapter 3 of the Bill
Integrity in procurement
Section	18	of	the	Draft	Bill	focusses	on	the	disclosure	of	the	interests	of	officials,	close	associates	and	relatives	in	
procurement.	The	provision	is	silent	about	the	need	for	political	office	bearers	to	disclose	their	interests.	Although	
it	 is	officials	who	form	part	of	the	bid	committees,	 it	 is	submitted	that	the	provision	should	be	framed	to	oblige	
political	office	bearers	to	disclose	their	interests	for	the	purpose	of	enhancing	transparency	in	the	award	of	tenders.
It	 is	suggested	that	a	subsection	(section	18(1)	(c))	be	introduced	into	the	Bill	 to	prevent	officials	with	a	direct	
or	 indirect	 interest	 in	 the	procurement	decision	of	an	 institution,	who	are	excluded	 from	relevant	deliberations	
or	decision-making	processes,	from	engaging	with	officials	that	were	involved	in	such	decisions	on	the	subject	
matter.	This	would	strengthen	section	18(1)	(a)	and	(b)	of	the	Act.

Section	20(2)	of	the	Draft	Bill	should	be	worded	in	a	manner	that	allows	an	institution	to	institute	legal	proceedings	
for damages suffered against a bidder or supplier against whom a debarment order has been issued by the 
Regulator.
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Section	24	of	 the	Bill	 lists	persons	who	are	automatically	excluded	 from	procurement	processes.	Companies	
owned	 by	 political	 parties	 should	 be	 added	 to	 this	 list	 and	 be	 automatically	 excluded.	This	will	 enhance	 the	
integrity of the system.

There	is	a	contradiction	between	sections	25(1)	and	22(1)	of	the	Bill.	Section	22(1)	provides	that	the	Regulator	
must issue a debarment order against a supplier or bidder who commits any of the acts listed in that provision. 
Section	22(2)	 then	 indicates	 that	 institutions	should	 report	 suppliers	and	bidders	who	commit	any	of	 the	acts	
listed	 in	section	22(1)	of	 the	Bill.	However,	section	25(1)	provides	that	“An	 institution	must	 immediately	 inform	
the	Regulator	of	the	debarment	of	a	bidder	or	supplier	in	terms	of	section	22(1)”.	This	is	contradictory	because	
the	power	to	debar	a	supplier	or	bidder	rests	with	the	Regulator.	Section	25(1)	should	rather	impose	a	duty	on	all	
institutions	to	report	to	the	Regulator	where	a	supplier	or	bidder	commits	any	of	the	acts	listed	in	section	21(1)	of	
the Act.

Section	25(2)	of	the	Bill	should	be	reworded	to	ensure	that	the	names	of	debarred	bidders	should	be	published	
and linked to the Central Supplier Database so that all institutions can be aware of them. This information should 
be publicly available so that anyone may access this information. This would enhance transparency.

Chapter 4 of the Bill
Preferential procurement
The Draft Bill proposes the repeal of the Preferential Procurement Policy Framework Act of 2000 and thereby 
does away with its preferential point system that has generated a lot of contestation since it came into effect. The 
Chapter does not provide any details on how preferential procurement will be used to enhance socio-economic 
development, promote the sustainable growth of SMMEs and industrialisation. Rather, the Bill gives the Minister 
of Finance powers to develop regulations to guide a new preferential procurement regime, after consulting 
responsible Ministers, and to prescribe a framework for preferential procurement. Such consultation should 
produce	integrated	guidelines	that	are	capable	of	meeting	clearly	defined	socio-economic	policy	objectives.	The	
guidelines would help in the implementation of the Act. In view of the requirement for engagement, it is necessary 
that SALGA, as the representative and voice of local government, should be consulted before the new framework 
is published. This notwithstanding, SALGA is of the view that any new framework for preferential procurement 
should	 expressly	 focus	 on	 the	 need	 to	 promote	 the	 sustainable	 growth	 of	 SMMEs	 instead	 of	 focussing	 on	
empowering a handful of individuals.

Chapter 5 of the Bill
Bidding process 
Section 28 of the Bill deals with invitations to bid. It does not make provision for invitations of bids for consultancy 
services. This omission should be addressed. 

Section	31	of	 the	Bill	 deals	with	 the	submission	of	bids.	Section	31(2)	of	 the	Bill	 should	expressly	 recognise	
electronic means of submitting bids. It currently provides that an institution may specify that bids be submitted by 
hand, mail, courier or other method determined by instruction.

Bid security
Section 32 of the Bill deals with bid security. It provides that, if applicable, and in a manner that may be prescribed, 
an institution must include in the bid documents the requirements for bid security. However, bid security is not 
defined,	and	no	indication	is	given	as	to	whether	it	is	centrally	regulated	or	if	it	can	be	arbitrarily	determined	by	
an institution. In addition, the rationale for bid security is doubted, and it is not certain if it is applicable only to 
the disposal of assets. If bid securities apply only to the disposal of assets, this requirement should be moved to 
Chapter	8	of	the	Bill,	which	specifically	deals	with	the	disposal	of	assets.	Furthermore,	there	is	no	provision	on	the	
refund of security bids. These issues need to be addressed to promote legal certainty.
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Deadline for the submission of bids
Section 33 of the Draft Bill deals with deadlines for the submission of bids. It contains a peremptory four-week 
period	which	must	be	available	for	the	submission	of	applications	for	prequalification	and	bids.	It	is	not	helpful	to	
prescribe	a	fixed	deadline	in	legislation.	A	more	rational	approach	is	to	empower	the	Regulator	to	issue	guidelines	
on	deadlines	to	be	followed,	taking	into	consideration	different	categories	and	financial	thresholds.	Deadlines	set	
by	any	institution	should	then	be	consistent	with	the	guidelines	set	by	the	Regulator.	The	specifics	of	deadlines,	
whether	2	or	4	or	6	weeks,	generally	depend	on	the	complexity	of	the	goods	and	services	that	are	required.	The	
institution’s Supply Chain Management Policy and Standard Operating Procedure should be able to give the 
details on which type of bids will require a deadline of 2 or 4 or 6 weeks as informed by guidelines developed by 
the Regulator. 

Withdrawal and modification of bids
Section	34	of	the	Bill	deals	with	the	withdrawal	and	modification	of	bids.	Section	34(1)	of	the	Draft	Bill	allows	a	
bidder who has submitted a bid to modify or withdraw it before the deadline, subject to a written notice to the 
institution. It is suggested that this provision should be revised to allow the bidder to withdraw and submit a new 
bid	before	 the	expiry	of	 the	deadline	but	not	 to	amend	 the	bid	already	submitted	as	 this	would	 lead	 to	work-
overload for SCM teams and open the door to bid tampering.

Examination and evaluation of bids
Section	37	deals	with	 the	examination	and	evaluation	of	bids.	Section	37(3)	of	 the	Bill	should	be	reworded	to	
provide	that,	if	a	prequalification	procedure	is	applicable,	an	institution	must	conduct	pre-qualification	screening	in	
a transparent and objective manner. Requiring transparency will reduce gatekeeping. 

Rejection of bids or proposals
Section	38	deals	with	the	rejection	of	bids	or	proposals.	Section	38(2)	(b)	of	the	Draft	Bill	provides	that	an	institution	
can	reject	a	bid	at	any	time	before	the	award	of	a	procurement	contract	if	‘the	bid	with	the	lowest	evaluated	price	is	
substantially above or below the applicable cost estimate.’ The Draft Bill is mute on how to determine if a price is 
substantially above or below the applicable cost estimate. The rejection of a bid based on this sub-section would 
always	be	contestable.	The	phrase	‘substantially	above	or	below’	needs	to	be	clarified,	as	it	may	mean	different	
things	to	different	people.	The	threshold	of	or	criteria	for	being	substantially	above	or	below	should	be	defined.		
Besides, the rejection of bids takes place during the evaluation phase. The subsection should, therefore, be 
rephrased to indicate that an institution can reject a bid during the evaluation phase.

Cancellation of procurement
Section	39	of	 the	Bill	deals	with	 the	cancellation	of	procurement.	Section	39(1)	 (f)	provides	 that	an	 institution	
can	cancel	the	procurement	process	if	an	insufficient	number	of	bids	is	received	to	enable	the	determination	of	
competitiveness.	In	the	absence	of	further	guidance	from	the	Regulator,	it	would	be	difficult	to	determine	what	
constitutes	an	insufficient	number	of	bids.	The	sub-section	should	therefore	be	rephrased	to	read	that	‘insufficient	
number of bids is received to determine competitiveness as prescribed by the Regulator.’ 

Verification of bidders and suppliers
Section	41	of	the	Bill	deals	with	the	verification	of	bidders	and	suppliers.	Section	41(1)	requires	that	before	an	
institution awards any bid, it must forward a written request to the Regulator to verify if a preferred bidder or any 
of the bidder’s members, directors, trustees or partners is listed on the register of bidders debarred from public 
procurement processes. If the bidder or any of its members, trustees, directors or partners is listed in the register 
of	debarred	bidders	and	suppliers,	 the	 institution	 is	obliged	 to	 reject	 the	bid	 (section	42(2)	of	 the	Draft	Public	
Procurement	Bill).	It	is	submitted	that	the	Bill	should	be	revised	to	recommend	that	a	second-best	bidder	should	
be	 recommended	 for	 verification	 if	 the	 first	 preferred	 bidder	 is	 rejected.	The	 process	 of	 submitting	 a	 second	
recommendation to the Regulator would delay the procurement process. In the main, it is submitted that a better 
approach to shorten this process would be to make the details of debarred suppliers available on the CSD for 
SCM	officials	to	verify	or	check	against,	and	attach	a	report	from	the	system	to	bids	that	will	be	evaluated.	This	
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could	be	included	in	the	checklist	of	SCM	as	part	of	the	verification	process.	This	is	also	among	the	functions	of	
the	Bid	Evaluation	Committee	in	section	61(e)	of	the	Draft	Bill.	The	proposed	approach	would	reduce	the	amount	
of red tape.

Award of procurement contracts
Section	42	deals	with	the	award	of	procurement	contracts.	Section	42(6)	of	the	Draft	Bill	provides	that	institutions	
may award a procurement contract to qualifying multiple bidders as may be prescribed. This provision suggests 
that regulation or an instruction note will be adopted to further detail how such awards should be made. It is 
suggested that such an enabling framework should address whether subcontracting should still be assessed in 
the circumstances. The Regulator should also consider revising the procurement threshold for municipalities and 
municipal entities.

Transversal procurement
Section	43(5)	of	 the	Bill	provides	 that	an	 institution	must	participate	 in	 transversal	contracts	applicable	 to	 the	
institution	unless	the	relevant	 treasury	has	exempted	the	 institution	from	such	participation.	 In	this	regard,	 the	
relevant	 treasury	 can	 exempt	 an	 institution	 if	 exceptional	 circumstances	 make	 it	 impossible,	 impractical	 or	
uneconomical to participate in the contract, or if national security is likely to be compromised. It is suggested that 
a	sub-section	should	be	included	in	section	43(5)	of	the	Bill	indicating	that	written	reasons	must	be	given	indicating	
the	nature	of	the	exceptional	circumstances	which	warrant	the	exception	of	an	institution	from	participating	in	a	
transversal contract. This would enhance transparency and credibility.

Public-private partnerships
The	process	for	the	approval	of	a	Public-Private	Partnership	(PPP)	agreement	in	the	Bill	 is	cumbersome,	with	
several	approvals	required	from	relevant	treasuries.	The	process	could	be	simplified	and	shortened	by	developing	
detailed guidelines to be followed by municipalities and then requiring only one treasury approval before the 
signing of the contract.

Chapter 6 of the Bill
Supply chain management system
Section 52 of the Bill requires institutions to develop, maintain and implement a supply chain management system 
that	 is	consistent	with	the	Act.	Section	52(2)(a)	to	(h)	 lists	a	number	of	 items	of	 legislation	that	a	supply	chain	
management system of all institutions must be consistent with. It does not indicate that they should also be 
consistent	with	any	model	procurement	policy	determined	by	the	Public	Regulator	in	terms	of	section	5(2)(d)	of	
the Act. Although a model procurement policy does not have binding legal effect, it is intended to further guide 
institutions. It is suggested that this omission should be corrected.

Establishment of procurement units
Section	53	deals	with	the	establishment	of	procurement	units	in	institutions.	Section	53(2)	(c)	of	the	Bill	should	
be worded in a manner that prescribes the number of times per year that a procurement unit must report to the 
institution	on	the	performance	of	its	SCM	system.	Therefore,	the	formulation	‘regular’	reporting	in	section	53	(2)	
(c)	the	Bill	should	be	removed	and	replaced	with	the	actual	time	periods.

Bid committees
Sections	58,	60	and	62	of	the	Bill	deal	with	the	composition	and	functions	of	bid	specification,	bid	evaluation	and	
bid adjudication committees. Sections 58, 60 and 62 of the Draft Bill do not specify whether the same members 
can	participate	in	a	bid	specifications	committee,	a	bid	evaluation	committee	and	a	bid	adjudication	committee	
or if the different committees should consist of different members. The Bill should specify whether all or some of 
the	members	of	the	bid	specifications	committee	can	participate	in	the	bid	evaluation	committee.	It	is	important	to	
specify	this.	Where	different	members	are	spread	across	different	committees,	this	has	the	potential	to	improve	
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controls and enhance the quality of assessments. However, it should be noted that some municipalities may not 
have the capacity to place different members in these three committees. 

Accounting officers and recommendations of bid adjudication committees
Section	64	of	the	Bill	deals	with	decisions	of	an	accounting	officer	or	accounting	authority	on	recommendations	of	
bid	adjudication	committees.	Section	64(b)	of	the	Draft	Bill	should	be	reworded	to	provide	that,	where	an	accounting	
officer	or	accounting	authority	decides	to	proceed	with	the	award	of	a	bid	or	to	start	afresh	with	the	process,	after	
receiving recommendations from the bid evaluation and bid adjudication committees, such a decision should 
be recorded in writing and include the reasons for the decision. The current wording of the subsection does not 
require that the decision should be recorded in writing and that written reasons should be furnished.

Disagreement between the bid evaluation and the bid adjudication committees
Section 65 of the Bill deals with disagreements between the bid evaluation and the bid adjudication committees. 
This section suggests that a bid adjudication committee could effectively override the recommendations of the bid 
evaluation	committee	and	make	its	own	recommendations	to	the	accounting	officer.	Section	65	of	the	Draft	Bill	
should be reframed to ensure that the adjudication committee’s recommendations, including the reasons for the 
decision,	should	be	recorded	in	writing.	This	could	be	catered	for	by	framing	the	last	part	of	the	sentence	as:	‘…
the bid adjudication committee’s written recommendation must include the reasons for the decision’.

Section	66(1)	(a)	and	(b)	of	the	Bill	requires	that	the	accounting	officer	or	accounting	authority	must	report	to	the	
relevant Treasury any award made where the recommendation of the bid evaluation committee was rejected by 
the bid adjudication committee, or the recommendation of the bid adjudication committee was rejected by the 
accounting	officer	or	accounting	authority,	and	the	bid	was	awarded	to	another	bidder.	It	is	suggested	that	this	
subsection be reworded to ensure that such reports are submitted to the relevant Treasury and the Regulator. 
This	also	entails	that	the	heading	of	section	66	is	changed	from	‘Relevant	treasuries	to	be	notified	in	the	event	of	
awards deviating from recommendations’ to relevant stakeholders to be informed.

Responsibility of the accounting officer to prevent abuse of the SCM system
Section	67	of	the	Bill	deals	with	the	responsibility	of	the	accounting	officer	or	accounting	authority	to	implement	
measures	to	prevent	the	abuse	of	the	SCM	system.	It	is	suggested	that	section	67(c)	of	the	Bill	be	rephrased	to	
ensure	that	the	accounting	authority/officer	also	reports	to	the	Regulator	about	measures	that	have	been	taken	
against	an	official	or	any	other	role	player	involved	in	corruption	or	improper	conduct.	The	subsection	is	currently	
framed	in	a	manner	that	requires	the	accounting	officer/accounting	authority	to	report	such	measures	only	to	the	
relevant treasury and the South African Police Service.

Demand management 
Section	69	of	the	Bill	deals	with	the	approval	of	procurement	plans.	It	is	suggested	that	section	69(3)	should	be	
revised to require that institutions submit their annual procurement plans to relevant treasuries and the Regulator 
by the date determined by instruction.

Chapter 7 of the Bill
Exclusions in section 81 of the Bill
Section 81 of the Bill deals with the application of Part 2 of Chapter 7. Part 2 of Chapter 7 deals with infrastructure 
procurement	and	delivery	management	by	public	entities,	 including	municipalities.	Section	81(3)	 indicates	that	
the entire Chapter 7 of the Act does not apply to infrastructure or the maintenance of infrastructure to be procured 
through a public-private partnership in terms of the Act; and the disposal or letting of land, the conclusion of any 
land	availability	agreement	or	the	leasing	or	rental	of	fixed	assets.	The	procurement	process	envisaged	in	the	
Bill is targeted at goods and services that are movable, and not at property that is immovable. The SCM process 
needs to be streamlined to provide for the acquisition and disposal of immovable property, whether by lease or 
sale. 
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Chapter 9 of the Bill
Reconsideration decisions
Sections	96(3),	97(4)	and	98(3)	of	the	Draft	Bill	are	worded	in	a	manner	that	allows	an	institution	to	dismiss	an	
application for reconsideration if the application was not submitted within 10 days of the date the bidder became 
aware of the circumstances giving rise to the application for reconsideration or of the date when the bidder should 
have reasonably become aware of those circumstances. These sections may lead to potential challenges in terms 
of interpretation and may open up the possibility of contentious litigation. A proposal is made on how to approach 
this	issue	in	a	manner	that	complies	with	the	right	to	procedural	fairness	protected	in	section	3(1)	of	the	Promotion	
of	Administrative	Justice	Act	3	of	2000	(PAJA).	

Section	96(6)	of	the	Bill	provides	that,	if	a	bidder	applies	to	an	institution	for	reconsideration	and	is	not	satisfied	with	
the	decision	of	that	institution,	he/she	may	apply	to	the	relevant	treasury	or	Regulator	to	reconsider	the	decision	
of	the	institution.	In	the	context	of	local	government,	this	means	that,	if	a	bidder	applies	for	a	reconsideration	of	a	
decision and is not happy with the outcome, the bidder is permitted to apply to the Regulator or relevant treasury 
to	‘reconsider’	the	decision.	If	the	Regulator	or	relevant	treasury	could	reconsider	and	replace	the	decision	of	a	
municipality, this would amount to giving them appellate authority over municipal decisions. This is a potential 
overreach	in	terms	of	local	autonomy.	It	is	therefore	suggested	that	any	bidder	not	satisfied	with	a	reconsideration	
decision	made	in	terms	of	96(4)	(b)	should	apply	to	the	Public	Procurement	Tribunal	for	a	review	of	the	decision.	

General recommendation
Although	there	is	a	commitment	to	continuously	train	and	enhance	the	professional	skills	of	SCM	officials,	there	
is no commitment in the Bill to professionalise SCM in South Africa. There is a strong feeling amongst some 
municipal	officials	that	if	SCM	were	to	be	professionalised	and	a	professional	body	created	to	overlook	the	SCM	
practices, this would improve legal compliance. Although it is believed that professionalisation could lead to 
process standardisation and the integration of SCM activities, and increase the capacity of staff members, this 
issue	needs	to	be	further	explored	and	tailored	to	suit	the	South	African	context.	This	change	would	require	a	SCM	
professionalisation framework containing an agreed-to competency framework; the development of a professional 
qualification	to	prepare	graduates	for	a	professional	career;	and	the	development	of	career	pathways.		
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1. BACKGROUND 
The	South	African	Local	Government	Association	(SALGA)	is	an	autonomous	association	of	257	municipalities	
which make up the local government sphere in South Africa. It is a public entity established by the Organised Local 
Government Act 52 of 1997, as required by section 163 of the Constitution of the Republic of South Africa, 1996, 
to assist in the comprehensive transformation of local government in South Africa. The objectives of SALGA are 
to:		represent,	promote	and	protect	the	interests	of	local	government;	transform	local	government	to	enable	it	to	
fulfil	its	developmental	role;	and	to	enhance	the	role	and	status	of	local	government,	amongst	others.	Therefore,	a	
central mandate of SALGA is to transform the local government sector and build the capacity needed to ensure that 
municipalities contribute to poverty alleviation, facilitate local economic development, and provide socio-economic 
opportunities to the people, thereby contributing towards realising the vision in the National Development Plan 
2030:	Our	Future	–	make	it	work	(2012).	In	addition,	SALGA	must	provide	support	and	advice	to	municipalities	in	
order to enable them to interpret, understand and implement policies and legislation affecting local government.

It is now common knowledge that the adoption of the Constitution of the Republic of South Africa, 1996 led 
to	 the	 establishment	 of	 local	 government	 as	 a	 sphere	 of	 government	with	 significant	 autonomy	 and	 a	 broad	
developmental mandate. Municipalities are mandated to promote socio-economic development, provide services 
to	 communities,	 and	 generally	 improve	 the	 living	 conditions	 of	 communities.	 A	 significant	 policy	 tool	 which	
municipalities must utilise to achieve these socio-economic goals is public procurement. Unlike the pre-1994 era 
where the regulatory framework for public procurement solely favoured larger, established companies, and where 
it	was	almost	impossible	for	newly	established	businesses	to	enter	the	public	tendering	system	(‘1.2	Procurement	
Reform’	 in	 the	1997	Green	Paper	on	Public	Sector	Procurement	Reform	in	South	Africa;	Bolton	P	 ‘The	public	
procurement	system	in	South	Africa:	Main	characteristics’	2008	37(4)	Public	Contract	Law	Journal	781-802	at	
785),	 section	 217	 of	 the	Constitution	 obliges	 all	 spheres	 of	 government	 and	 organs	 of	 state	 to	 implement	 a	
procurement	system	that	promotes	equity	and	creates	opportunities	for	historically	disadvantaged	people	(HDIs).

In line with the obligations generally imposed by section 217 of the Constitution and the socio-economic vision of 
the	Green	Paper	on	Public	Sector	Procurement	Reform	in	South	Africa	(1997),	a	suite	of	legislation	and	regulations	
were	adopted	to	guide	each	municipality	in	implementing	a	Supply	Chain	Management	(SCM)	policy	to	inform	
public procurement at the local government level and to advance socio-economic transformation.   Despite the 
progress that has been made in reforming public procurement in South Africa, evidence suggests that there 
remain	significant	challenges	that	limit	the	potential	of	using	public	procurement	as	a	tool	for	wide-scale	socio-
economic	transformation	at	the	local	government	level	(Pooe	D	‘Investigating	Municipal	Procurement	Challenges	
in	South	Africa:	A	Qualitative	Study’	2015	14(1)	International	Business	&	Economics	Research	Journal	67-77).	
The	Draft	Public	Procurement	Bill	(2020)	was	recently	sent	out	for	public	comment,	and	SALGA	remains	uncertain	
as to whether the Bill addresses the challenges inherent in and faced by municipalities in implementing the current 
fragmented public procurement regulatory framework. 

In	line	with	its	core	mandate,	SALGA	identified	the	need	to	appoint	a	service	provider	to	conduct	a	policy	review	
study	on	supply	chain	management	or	public	procurement	in	the	local	government	context	in	South	Africa	over	the	
last 25 years. SALGA, therefore, commissioned researchers from the South African Research Chair in Cities, Law 
and	Environmental	Sustainability	(‘SARChi	CLES	‘)	of	the	NWU	as	the	service	providers	to	conduct	this	research.	
In essence, the research assesses the challenges faced in the implementation of the current legal and policy 
framework	for	Supply	Chain	Management	(SCM)	and	questions	the	extent	to	which	the	Draft	Public	Procurement	
Bill	(2020)	addresses	the	concerns	of	stakeholders	in	local	government.	It	also	explores	how	public	procurement	
laws and policies can be improved in order to better respond to the socio-economic objectives that informed post-
1994 public procurement reform in South Africa from the perspective of local government. 

2. SPECIFIC RESEARCH OBJECTIVES
Researchers from SARChi CLES were commissioned to consider the following matters, and where possible, 
provide	answers	to	them:

•	 What	are	the	lessons	learnt	20	years	after	the	enactment	of	the	current	SCM	legal	and	policy	regime?

•	 Have these policy instruments enabled or disabled innovation in managing public procurement practices?
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•	 Have these instruments allowed nimbleness and agility in procuring goods and services?

•	 Are the current policy instruments for dispensing public procurement processes designed to enable the state 
to	drive	infrastructure	development	and	operational	expenditure	in	a	manner	that	responds	to	South	Africa’s	
National Development Plan imperatives?

•	 What	are	the	concerns	of	municipalities	in	the	current	SCM	policy	regime	and	does	the	current	Draft	Public	
Procurement	Bill	(2020)	speak	to	these	concerns?

•	 What	are	the	transformative	impediments	the	sector	has	encountered	to	date?

•	 What	transformative	policy	levers	and	enablers	would	municipalities	like	to	see	included	in	the	revised	Draft	
Public Procurement Bill?

•	 Would	municipalities	like	local	procurement	to	be	centred	on	the	district	development	and	delivery	model	or	
not?

•	 To	what	extent	would	the	revised	public	procurement	model	enable	the	district	development	model	to	achieve	
its lofty stated policy objectives? 

•	 Are there best practices in the country’s domestic private sector industry that South Africa can draw from, 
given the imperatives of building a capable state?

3. RESEARCH METHODOLOGY
In order to address the above research objectives, a qualitative research design method was used for this project. 
Qualitative	research	involves	the	collection,	analysis	and	interpretation	of	data	that	cannot	be	reduced	to	numbers	
(Pooe	D	2015	International	Business	&	Economics	Research	Journal	69).	In	the	context	of	this	study,	in	addition	
to a critical and integrated analysis of primary and secondary sources of law, a Google Form semi-structured 
survey was used to collect primary data from 29 respondents directly involved in the implementation of SCM 
policies. This form of interview was considered appropriate for this study because it helped to facilitate a deeper 
understanding of the legal and administrative challenges faced in local procurement. The 29 respondents to the 
semi-structured	survey	were	broadly	representative	of	the	different	categories	(A,	B	and	C)	of	municipalities	and	
some	municipal	entities	 in	 the	country.	The	respondents	 included:	 junior	and	senior	managers	 in	SCM,	policy	
and	legal	advisors	in	SCM,	chief	financial	officers,	directors,	internal	auditors,	SCM	accountants,	and	municipal	
managers from all nine provinces of South Africa, as depicted in the charts 1.1 to 1.5 below.  
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The survey questions that were developed covered all the objectives of the scope of work outlined in SALGA’s 
Terms of Reference. After analysing the primary and secondary sources of law together with the data generated 
through	the	semi-structured	survey,	the	researchers	discussed	the	preliminary	findings	through	a	zoom	webinar	
with some of the respondents that had participated in the semi-structured interview. An invitation for the webinar 
was sent to all the initial survey respondents, but only 14 of them made themselves available for the zoom webinar. 
Discussions	during	the	webinar	explored	areas	where	there	was	a	need	for	further	clarity	for	CLES	researchers.	
The researchers had the opportunity to probe the views and opinions of the participants on the issues under 
investigation,	 and	 where	 desirable,	 enabled	 them	 to	 expand	 on	 their	 answers.	 The	 discussion	 was	 video	
recorded, and CLES researchers watched the video to draw key points and themes from the webinar. In addition, 
the lead researcher from CLES had a zoom brain-storming session with members of the Chartered Institute of 
Government	Finance	Audit	and	Risk	Officers	(CIGFARO)	in	South	Africa	to	further	explore	how	to	improve	the	
Public	Procurement	Bill	(2020).	The	discussion	centred	on	the	possibility	of	professionalising	public	procurement	
in	South	Africa.	The	flexible	nature	of	the	method	of	data	collection	used	in	this	study	enabled	the	researchers	to	
improve	the	quality	of	their	research	findings.

4. OVERVIEW OF RELEVANT LAWS AND POLICIES 
The	researchers	analysed	the	following	laws,	policies,	regulations	and	circulars:

•	 Section 217 of the Constitution of the Republic of South Africa, 1996. This section provides the overarching 
regulatory framework for procurement of goods and services by all organs of state in the three spheres 
of	government.	This	section	specifies	that	procurement	should	be	done	in	terms	of	a	system	which	is	fair,	
equitable, transparent, competitive and cost-effective. The courts have commented on these constitutional 
requirements	 in	numerous	cases	 (Koth	Property	Consultants	CC	v	Lepelle-Nkumpi	Local	Municipality	Ltd	
2006	(2)	SA	25	(T)	para	6;	Tetra	Mobile	Radio	(Pty)	Ltd	v	MEC,	Department	of	Works	and	Others	2008	(1)	SA	
438	(SCA)	para	8;	BW	Bright	Water	Way	Props	(Pty)	Ltd	v	Eastern	Cape	Development	Corporation	2019	(6)	
SA	443	(ECG)	para	66	and	Airports	Company	South	Africa	SOC	Ltd	v	Imperial	Group	Ltd	and	Others	2020	(4)	
SA	17	(SCA)	para	20).	Section	217	of	the	Constitution	has	the	objective	of	ensuring	that,	before	any	sphere	
of government or organ of state enters into contracts for the procurement of goods and services, a proper 
evaluation is done of what is available and at what cost, to ensure cost-effectiveness and competitiveness 
(Tetra	Mobile	Radio	(Pty)	Ltd	v	MEC,	Department	of	Works	and	Others	2008	(1)	SA	438	(SCA)	para	9).	Also	
implied	by	section	217	of	the	Constitution	is	the	further	requirement	of	procedural	fairness	(Goodman	Bros	
(Pty)	Ltd	v	Transnet	Ltd	1998	(4)	SA	989	(W)	p	996	and	Tetra	Mobile	Radio	(Pty)	Ltd	v	MEC,	Department	
of	Works	and	Others	2008	(1)	SA	438	(SCA)	para	8).	Subsection	217(2)	of	the	Constitution	determines	that	
organs of state may implement procurement policies prescribing categories for preference in the allocation 
of	contracts	so	as	to	provide	for	the	advancement	of	previously	disadvantaged	persons	(Airports	Company	
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South	Africa	SOC	Ltd	v	Imperial	Group	Ltd	and	Others	2020	(4)	SA	17	(SCA)	para	20).	However,	this	freedom	
conferred	on	organs	of	 state	 is	 limited	by	 subsection	 (3),	which	determines	 that	national	 legislation	must	
prescribe	 a	 framework	within	which	 the	 preferential	 procurement	 policies	must	 be	 implemented	 (Airports	
Company	South	Africa	SOC	Ltd	v	Imperial	Group	Ltd	and	Others	2020	(4)	SA	17	(SCA)	para	20).	Therefore,	
municipalities may implement preferential procurement only if they do so within a framework prescribed by 
national legislation.

•	 The	 Preferential	 Procurement	 Policy	 Framework	Act	 5	 of	 2000	 directly	 gives	 effect	 to	 section	 217(2)	 of	
the Constitution. It is a short act consisting of only 6 sections. Section 2 of this Act makes provision for 
the framework to implement a preferential procurement policy. This section gives every organ of state the 
mandatory competence to formulate and implement its own preferential procurement policy within the set 
framework. The goal of such policies should be to increase the number of contracts awarded to categories of 
persons who were historically disadvantaged by unfair discrimination and to give effect to the Reconstruction 
and Development Programme as published in GN R353 in GG 16085 of 23 November 1994. The prescribed 
preferential procurement framework follows a determined point-based system outlined in the Preferential 
Procurement Policy Regulations GN R32, Government Gazette 40553. 

•	 Preferential Procurement Policy Regulations GNR.32, Government Gazette 40553, 20 January 2017. This set 
of	regulations	mainly	sets	out	the	details	of	the	preference	point	system	(the	80/20	and	90/10	points	system)	
for the acquisition of goods and services by organs of state, and acknowledges the powers of the Department 
of	Trade	and	 Industry	 (DTI)	 to	stipulate	a	minimum	threshold	 for	 local	production	and	content	 in	a	sector,	
industry	or	product.	It	also	provides	guidance	on	a	range	of	issues	such	as:	how	the	functionality	requirement	
should be used in the evaluation of tenders; the use of sub-contracting for tenders above R30 million; criteria 
for breaking deadlocks in scoring; the award of contracts to tenderers not scoring the highest points; and 
remedies where a tenderer submits false information in relation to the BBEE status level of the contributor, 
local production and content, and any other requirement in terms of the Regulations.

•	 Chapter	11	of	the	Local	Government:	Municipal	Finance	Management	Act	(MFMA)	56	of	2003.	The	overarching	
goal	of	the	MFMA	is	to	secure	sound	and	sustainable	financial	management	in	municipalities	and	municipal	
entities.	Chapter	11	of	 the	MFMA	 is	specifically	 focused	on	 the	procurement	of	goods	and	services.	This	
chapter	is	further	subdivided	into	2	parts.	The	first	part	involves	general	supply	chain	management.	It	provides	
a prescriptive framework for supply chain management policies. It also sets out further details regarding 
supply chain management, such as those persons barred from serving on tender committees, unsolicited 
bids,	and	minimum	competency	levels	of	supply	chain	management	officials,	for	example.	The	second	part	is	
focused	on	the	specific	requirements	and	processes	regarding	public-private	partnerships.

•	 Code	of	Conduct	for	Municipal	Councilors:	Schedule	1	of	the	Local	Government	Municipal	Systems	Act	32	
of 2000. The Code of Conduct requires that councillors perform their duties in a transparent manner, in good 
faith, honesty, and in the best interest of the municipality, without compromising the integrity or credibility 
of	a	municipality.	In	addition,	the	Code	requires	that	within	60	days	of	election	into	office,	councillors	must	
declare	to	the	municipal	manager	their	financial	interests	in	a	wide	range	of	areas.	Furthermore,	the	Code	
bars	councillors	from	interfering	in	the	administration	of	a	municipality	except	where	the	Council	has	given	a	
Councillor	a	specific	mandate.	The	Speaker,	the	Council	and	the	MEC	for	Local	Government	in	a	province	are	
all	expected	to	play	different	roles	in	the	enforcement	of	the	Code	of	Conduct	against	councillors.

•	 Model	SCM	Policy	and	Standard	for	Infrastructure	Procurement	and	Delivery	Management	(October	2015).	
This policy should be adopted by any organ of state which is required to implement the National Treasury 
Standard for Infrastructure Procurement and Delivery Management. The policy may be used as either a 
stand-alone	policy	or	as	supplementary	to	an	existing	policy	framework.	It	is	specifically	aimed	at	addressing	
the	nuanced	context	surrounding	 infrastructure	development	and	 is	made	up	of	seven	parts.	The	first	 two	
parts	deal	with	the	scope,	terms	and	definitions	of	the	policy.	The	third	part	sets	out	general	requirements	
for	 procurement.	 The	 fourth	 and	 fifth	 parts	 elaborate	 on	 a	 control	 framework	 for	 infrastructure	 delivery	
management	and	infrastructure	procurement.	The	sixth	part	focusses	on	infrastructure	delivery	management	
requirements and provides detail on aspects such as institutional arrangements. The last part focusses on 
infrastructure procurement and provides detail on aspects such as the use of procurement procedures, 
procurement documents and the payment of contractors.

•	 Standard	 for	 Infrastructure	Procurement	 and	Delivery	Management	 (effective	1	 July	 2016).	The	 scope	of	
this	policy	 is	supply	chain	management	 involving	 infrastructure	delivery.	 It	 is	structured	around	five	areas	
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as	identified	by	the	National	Planning	Commission	for	the	design	of	a	procurement	system.	The	policy	also	
draws on the work of the 2015 Public sector Supply Chain Management Review. It consists of 14 chapters 
and	 several	 annexures.	 It	 provides	 for	 control	 frameworks	 for	 infrastructure	 delivery	 management	 and	
infrastructure procurement. It provides more detail than the Model SCM Policy and Standard for Infrastructure 
Procurement and Delivery Management. It offers great practical assistance, sometimes providing step-by-
step instructions. In addition, it also provides detail on institutional arrangements, demand management, 
acquisition management, logistics management, contract management, the reporting of supply chain 
management, the assessment of supply chain management performance, risk management and internal 
control, and infrastructure procurement requirements. 

•	 Municipal	Supply	Chain	Management	Regulations,	GN	R868,	GG27636,	30	May	2005	(MSCM	regulations).	
The MSCM regulations deal with a variety of SCM issues including the establishment and implementation 
of a supply chain management policy by every municipality; logistics, disposal, risk and performance 
management; prohibition on awarding tenders to certain persons; and other miscellaneous matters. However, 
the predominant focus of the MSCM regulations is on demand and acquisition management. Different 
processes are prescribed for formal written and verbal quotations, competitive bidding or procuring from a 
specific	sector	(IT-related	services,	contracts	secured	by	other	organs	of	state,	or	goods	necessitating	special	
safety	 arrangements).	 The	 regulations	 further	 describe	 in	 substantial	 detail	matters	 involving	 competitive	
bidding, inter alia the composition of bidding committees, the two-stage bidding process, public invitations and 
other	bid	documentation,	for	example.

•	 MFMA	Circular	No	83	–Advertisement	of	Bids	and	the	Publication	of	Notices	in	Respect	of	Awarded	Bids,	
Cancelled	Bids,	Variations	and	Extensions	of	Existing	Contracts	on	the	e-Tender	Publication	Portal	(18	July	
2016).	This	circular	advises	on	the	issue	of	advertising	bids	and	the	publication	of	procurement-related	notices	
on the e-Tender Publication Portal. The advertisement of bids on the e-Tender Publication Portal is additional 
to	the	requirement	specified	in	the	SCM	Regulation	22(1)(a).	It	prescribes	certain	mandatory	information	which	
should	be	reflected	in	bid	advertisements	on	the	e-Tender	Publication	Administrator.	It	also	prescribes	certain	
mandatory information which must be published on the e-Tender Publication Portal involving successful bids, 
unsuccessful bids, cancelled bids and deviations. 

•	 MFMA	Circular	No	102	-	Emergency	Procurement	 in	Response	to	 the	National	State	of	Disaster	 (05	May	
2020).	The	aim	of	 this	circular	was	 to	provide	advice	on	emergency	procurement	procedures	 in	response	
to	 the	COVID-19	pandemic	and	to	avoid	 the	abuse	of	supply	chain	management.	The	circular	specifically	
provided	advice	on	emergency	procurement	procedures	to	obtain	personal	protective	equipment	(PPE)	and	
other	COVID-19	protective	clothing,	while	ensuring	a	simplified	supply	by	SMMEs.	It	 further	set	maximum	
prices to be paid by municipalities and their entities for selected COVID-19 PPE. This circular authorised 
municipalities to deviate from certain public procurement prescripts, while requiring municipalities to put in 
place	additional	financial	controls	and	 risk	management	protocols	 to	ensure	no	procurement	abuses	 took	
place. However, following several reports alleging corruption in procuring PPE, the Minister of Finance 
announced the suspension of all emergency procurement under this regime on 05 August 2020. 

•	 MFMA	Circular	No	103	–	Preventive	Measures	in	Response	to	the	COVID	19	Pandemic	that	resulted	in	the	
National	State	of	Disaster	(27	May	2020).	The	aim	of	Circular	No	103	is	to:	provide	for	preventative	measures	
as	a	result	of	COVID-19	emergencies	and	the	need	to	be	responsive	and	flexible,	whilst	ensuring	value	for	
money and minimising the risk of fraud, corruption, negligence, error, and incapacity. In addition, Circular 
NO 103 seeks to ensure that the internal control systems of a municipality or municipal entity consider, 
amongst	other	matters:	the	change	in	the	operating	activities	of	the	existing	control	environment;	revisiting	
risk assessment processes; amending control activities to new or elevated risks; identifying the information 
required	to	support	the	effectiveness	and	efficiency	of	new	or	existing	controls;	and	identifying	any	additional	
internal control monitoring activities. In line with the MFMA, the responsibility to affect these objectives in their 
control	environments	rests	with	municipal	accounting	officers.

•	 Broad-Based	Economic	Empowerment	Act	53	of	2003	(BBEE	Act).	The	BBEE	Act	consists	of	15	sections.	The	
main	objective	of	this	act	is	to	facilitate	broad-based	black	economic	empowerment	through	different	goals:	to	
promote economic transformation to ensure the participation of black people in the economy; to change the 
racial composition of ownership and management structures; to promote investment that can enable broad-
based and meaningful participation in the economy by black people; to empower rural and local communities 
through	providing	simplified	access	to	economic	activities	and	resources;	to	promote	access	to	finance	for	
black-owned SMMEs, co-operatives and informal sector enterprises; and to improve economic participation 
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in	 black-owned	 and	managed	 enterprises.	A	 number	 of	 sections	 are	 dedicated	 to	 specifics	 on	 the	Black	
Economic	Empowerment	Advisory	Council	(sections	4	–	8,	12	and	13).	The	BBEE	Act	requires	organs	of	state	
to develop and implement codes of good practice relating to black economic empowerment. It also provides 
some details and a framework for such a code of good practice.

•	 Green	Paper	 on	Public	Sector	Procurement	Reform	 in	South	Africa	1997	 (the	Green	Paper).	The	Green	
Paper conveys the government’s aim to transform public procurement in South Africa in order to achieve 
national socio-economic objectives within the ambit of good governance. It further provides guidelines for 
good governance in procurement practices. The Green Paper further envisages guidelines for economic 
transformation,	sound	financial	control	and	anti-corruption	efforts.	(The	Green	Paper	is	discussed	in	further	
detail	in	paragraph	5.1	below)

•	 Draft	Public	Procurement	Bill	 (2020)	 (the	Bill).	The	primary	objective	of	 the	Bill	 is	 to	give	effect	 to	section	
217 of the Constitution through constructing a single regulatory framework and in effect, replacing the 
current piecemeal public procurement legislative framework. In agreement with the Green Paper, the Bill 
seeks to ensure that the State uses procurement as a tool to advance economic opportunities for previously 
disadvantaged people and women, the youth, people with disabilities and SMMEs, to promote development, 
to	ensure	value	 for	money,	 to	expand	 the	productive	base	of	 the	economy,	 to	support	 innovation,	and	 to	
achieve	economic	efficiency	and	maximum	competition.

For the purposes of this policy paper, it is impossible and unnecessary to discuss the provisions of the above laws 
and	policies	in	detail.	Where	it	is	important	to	illustrate	an	issue	or	concern	directly	relevant	to	the	objectives	of	
this research, reference will be made to the relevant legal provisions. The paragraphs below provide insights into 
the	specific	questions	raised	in	the	research	objectives	above.

5. INSIGHTS INTO THE CURRENT LEGAL AND POLICY 
FRAMEWORK
5.1.  THE VISION OF POST-1994 PUBLIC PROCUREMENT 

REFORM IN SOUTH AFRICA 
Before 1994 the public tendering system favoured larger, established companies, and it was almost impossible 
for	newly	established	businesses	 to	enter	 the	public	 tendering	system	(‘1.2	Procurement	Reform’	 in	 the	1997	
Green	Paper	on	Public	Sector	Procurement	Reform	in	South	Africa).	These	large,	established	businesses	were	
white-owned	(Phoebe	B	‘The	public	procurement	system	in	South	Africa:	Main	characteristics’	2008	37(4)	Public	
Contract	Law	Journal	781-802	at	785).	In	this	light	the	vision	of	post-apartheid	procurement	reform	was	to	use	
the procurement power of the state to remedy past injustices; to achieve good governance in procurement, and 
to advance the socio-economic objectives of South Africa’s transformative Constitution. The Former Minister of 
Finance,	Trevor	Manuel,	explained	that	the	central	objective	of	the	public	procurement	reform	process	was	‘to	
make	the	tendering	system	more	easily	accessible	to	small,	medium	and	micro	enterprises’	(‘Message	from	the	
Minister	of	Finance’	in	the	1997	Green	Paper	on	Public	Sector	Procurement	Reform	in	South	Africa).	In	general,	
the manifold objectives of public procurement reform in South Africa are outlined in the 1997 Green Paper on 
Public	Sector	Procurement	Reform	in	South	Africa	(see	‘1.4.2.	Good	Governance’	in	the	1997	Green	Paper	on	
Public	Sector	Procurement	Reform	in	South	Africa).	The	socio-economic	objectives	included	the	need	to:

•	 Seek	value	for	money	on	behalf	of	taxpayers;	

•	 Eliminate corruption in the procurement process; 

•	 Simplify the public procurement process, make it fair and transparent in order to make it accessible to all;

•	 Encourage greater competition in public procurement by creating an enabling environment for small, medium 
and micro-enterprises while maintaining quality and standards; 

•	 Support the participation of a broadened range of enterprises with appropriate inland revenue registration and 
acceptable labour practices in order to ensure sustainability;
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•	 Revise the concept of value-for-money in the procurement process in terms of the new applicable objectives; 

•	 Set out targeting policies in order to create opportunities for the broadest possible participation in the public 
procurement process; and

•	 Create employment opportunities for the poor and enhance the income generation of marginalised sectors of 
society	(‘1.4.1.	Socio-economic	objectives’	in	the	1997	Green	Paper	on	Public	Sector	Procurement	Reform	
in	South	Africa).	

In	terms	of	the	good	governance	objectives,	the	Green	Paper	(1997)	identified	the	need	to:	

•	 Promote	effective	and	efficient	procurement	practices	and	systems	to	enable	the	government	to	timeously	
deliver the quantity and quality of services demanded by its constituents; 

•	 Achieve continuing improvement in the provision of value for money, based on whole life cost and quality;

•	 Enhance the competitiveness of suppliers through the development of world-class procurement systems and 
practices; 

•	 Ensure that control and accountability is maintained through comprehensive auditing; 

•	 Achieve a uniform procurement system with standardised tendering procedures, policies and contract 
documentation; and 

•	 Ensure that public sector procurement complies with the provisions of the Constitution.

The	above	reform	objectives	were	never	developed	into	a	White	Paper	on	public	procurement	in	South	Africa.	The	
result was the adoption of a fragmented legal framework to give effect to the above public procurement objectives. 
Although a preferential procurement system was established to permit emerging small and medium enterprises 
to	compete	favourably	with	established	companies	(SA	Country	Procurement	Assessment	Report:	Refining	the	
Public	Procurement	System	 (2003)	World	Bank	at	 6),	 challenges	 remain.	The	number	 of	 challenges	brought	
about	by	the	existing	legal	and	policy	framework	and	the	challenges	faced	in	their	 implementation	at	the	local	
government level serve as valuable lessons, indicating where improvements can be made.

5.2  LESSONS LEARNT 24 YEARS AFTER THE ENACTMENT OF 
THE CURRENT SCM FRAMEWORK

Of the 29 respondents who participated in the survey, 55.2 per cent were of the view that the current Supply Chain 
Management	(SCM)	laws	and	policies	have	enabled	the	government	to	realise	the	post-1994	public	procurement	
reform objective of ensuring that the tendering system became more easily accessible to small, medium and 
micro	enterprises	(SMMEs).	The	remaining	respondents	(44.8	per	cent)	who	indicated	that	the	reform	objective	
had not been met advanced different reasons to support their opinion. 

According	to	these	respondents:	the	practice	of	fronting	is	prevalent;	SMMEs	struggle	to	comply	with	procurement	
legislation; municipalities are overregulated and SCM processes are unnecessarily bureaucratic; supply chain 
delays are common; municipalities fail to screen businesses and suppliers; municipalities are unable to rotate out 
companies, thereby limiting their ability to award tenders to a broader poll of SMMEs; corruption is escalating and 
council	oversight	remains	weak;	there	seems	to	be	a	lack	of	sufficient	cooperation	between	National	Treasury	and	
the	Department	of	Trade	and	Industry	(DTI)	on	the	need	to	promote	SMMEs;	the	passive	role	played	by	provincial	
treasuries limits legal compliance; there is limited transparency and public participation in local procurement; SCM 
officials	act	outside	the	law	due	to	political	pressure;		the	placement	of	the	SCM	unit	under	the	CFO	is	a	problem,	
as decisions of SCM specialists in some municipalities are often overlooked by CFOs; the lack of a professional 
body	to	regulate	SCM	officials	weakens	adherence	to	laws	and	policies;	the	flourishing	of	tenderpreneurs	does	
not support the SMMEs sector as they  simply resell products to municipalities; and most municipalities lack 
sufficient	capacity	to	understand	and	implement	SCM	laws	and	policies.	

Most	of	these	challenges	have	been	identified	in	the	existing	literature	on	this	subject	(see,	for	example,	Pooe	
D	‘Investigating	Municipal	Procurement	Challenges	in	South	Africa:	A	Qualitative	Study’	2015	14(1)	International	
Business	&	Economics	Research	Journal	67-77;	Ambe	 IM	and	Badenhorst	Weiss	J	 ‘Procurement	challenges	



22

in the South African public sector’ 2012 Journal of Transport and Supply Chain Management 242-261 at 249; 
National	Treasury	2015	Public	Sector	Supply	Chain	Management	Review	at	4;	Ambe	 IM	 ‘Public	procurement	
trends and developments in South Africa’ 2016 Research Journal of Business and Management 277-290 at 
278).	In	addition,	it	has	been	suggested	that	although	the	constitutional	requirement	for	competitiveness	in	local	
procurement	 (section	217(1)	of	 the	Constitution)	has	 its	own	advantages,	such	as	potentially	 lowering	prices,	
the competitive process can cause delays which can undermine the need for quick action during an emergency 
(Steytler	and	De	Visser	Local	Government	Law	of	South	Africa	p	14-9).	

In	the	paragraphs	that	follow,	this	report	shows	how	the	existing	legal	and	policy	framework	for	SCM	responds	
to most of the challenges listed above, and in some instances, the rationale behind the law.  The discussion may 
also help to shed light on areas that can be improved through law reform and those that fall outside the purview 
of legal regulation. 

5.3  THE LEGAL AND POLICY POSITION REGARDING THE 
CHALLENGES IDENTIFIED

5.3.1 The practice of fronting
Fronting	is	an	offence	in	terms	of	section	13O	(1)	(d)	of	the	BBBEE	Act	53	of	2003,	and	it	is	punishable	with	a	fine	
or	imprisonment	not	exceeding	10	years	or	both	(section	13O	(3)	of	the	BBBEE	Act).	Fronting	can	be	described	as	
a manifestation of regulatory subversion by industry and business interest groups who are amongst the intended 
primary	targets	of	the	BBEE	regulatory	framework	(Nhemachena	A,	Warikandwa	TV	and	Amoo	SK	(eds)	Social	
and	Legal	Theory	in	the	Age	of	Decoloniality:	(Re-)	Envisioning	Pan-African	Jurisprudence	in	the	21st	Century,	
Langa	RPCIG,	Cameroon	2018	at	369).	It	is	difficult	to	ensure	compliance	with	this	provision	if	the	beneficiaries	of	
fronting do not report the practice. It seems that the strategy adopted by this Act does not really contribute to the 
development	of	SMMEs.	Preferential	procurement	is	extended	to	companies	managed	or	owned	by	black	people.	
Although there is an attempt to boost the managerial powers of blacks through the criminalisation of fronting, 
the requirement of ownership can be a limiting factor if considered in isolation. Many companies are briefcase 
companies and employ only the owner, and this has led to the burgeoning of tenderpreneurs without any real 
growth in the number SMMEs that could address socio-economic challenges such as unemployment. It would 
be better if the focus could be redirected away from supporting individuals to supporting SMMEs that have the 
potential to address socio-economic challenges such as unemployment and poverty.

5.3.2 Overregulation, unnecessary bureaucracy and supply chain delays 
It	is	important	to	note	that	in	this	context	regulation	is	informed	by	the	need	to	ensure	that	all	municipalities	comply	
with section 217 of the Constitution and the government’s transformation objectives. National and provincial 
governments	have	constitutional	powers	to	regulate	municipalities	to	ensure	that	they	effectively	exercise	their	
powers	and	perform	their	functions	(section	154(1)	of	the	Constitution).	Regulation	2(1)	(e)	of	the	SCM	Regulations	
(2005)	also	emphasises	the	need	to	ensure	uniformity	in	SCM	systems	across	all	spheres	of	government.	
Regulation	through	legislation,	for	example,	therefore	cannot	be	eliminated.	More	training	could	ensure	that	SCM	
officials	better	understand	 the	complex	 regulatory	 framework.	 It	 is	 the	 responsibility	of	 the	Accounting	Officer	
to	maximise	administrative	and	operational	efficiency	 in	 the	 implementation	of	 the	SCM	policy	–	Regulation	4	
(1)	(b)	of	2005	SCM	Regulations.	Therefore,	the	responsibility	to	reduce	bureaucratic	red	tape	rests	with	every	
municipality. This could also assist in reducing appeals from suppliers, thereby minimising delays in procuring 
goods and services. The same can be said of supply chain delays arising from contract and logistics management. 
It is the responsibility of every municipality to put in place systems to manage these.

5.3.3 Failure to screen businesses and suppliers
The screening of businesses and potential suppliers is a precondition for the consideration of written quotes or 
bids. There is a host of documents which must be submitted to a municipality in terms of Regulation 13 of the 
2005	SCM	Regulations.	Regulation	14(1)(c)	of	the	2005	SCM	Regulations	provides	that	the	accounting	officer	
should	not	permit	the	listing	of	any	prospective	bidder	in	a	municipality’s	register	if	his/her	name	appears	on	the	
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database of the National Treasury as a person prohibited from doing business with the public sector. The list 
of	accredited	prospective	providers	must	be	updated	quarterly.	The	accounting	officer	must	check	the	National	
Treasury’s database prior to awarding any contract to ensure that no recommended bidder, or any of its directors, 
is	listed	as	a	person	prohibited	from	doing	business	with	the	public	sector	-	Regulation	38(1)	(c)	of	the	2005	SCM	
Regulations.

5.3.4 Inability to rotate out companies 
If	 there	 is	a	 list	of	accredited	prospective	providers	 in	 terms	of	Regulation	14	of	 the	2005	Regulations	 (which	
prescribe	that	the	accounting	officer	must	keep	a	list),	the	SCM	official	can	choose	from	such	a	list	for	contracts	
below	R200	000	when	asking	for	written	or	verbal	as	well	as	formal	written	price	quotations	(Regulation	12	of	
205	SCM	Regulations).	This	can	ensure	rotation	for	tenders	below	this	threshold.	In	addition,	Regulation	18(b)	
of	the	2005	SCM	Regulations	clearly	requires	that	the	accounting	officer	should	ask	for	quotations	on	a	rotating	
basis while maintaining competition for goods and services above R30 000. An SCM Policy of a municipality 
can	expressly	state	this.	The	regulatory	framework	shows	that	rotation	cannot	currently	be	used	for	goods	and	
services	exceeding	R200	000	because	of	the	requirement	for	open	competitive	bidding	(see	Regulations	12(1)	
(d)	and	19(a)	of	 the	2005	SCM	Regulations).	 If	 introduced,	such	a	provision	could	defeat	 the	 requirement	 for	
competition and would stand to be potentially abused.

5.3.5 Escalation of corruption and weak oversight from council
The	escalation	of	corruption	means	that	municipalities	do	not	realise	the	same	financial	benefits	that	the	private	
sector	realises	for	procurement	–	value	for	money.	There	are	several	provisions	in	the	regulatory	framework	aimed	
at	curbing	corruption.	However,	the	Accounting	Officer	bears	the	overall	responsibility	to	stop	and	address	issues	
of	corruption	in	local	procurement	(Regulations	4(1)	(c)	and	38	of	2005	SCM	Regulations;	and	sections	95	and	115	
of	the	MFMA	2003).	In	addition	to	listing	companies	involved	in	corruption	in	the	database	of	the	National	Treasury	
and banning them from participation in public procurement, deterrence could be enhanced if such companies and 
their	directors	were	publicly	named.	Despite	escalating	levels	of	corruption,	many	councils	fail	to	exercise	their	
oversight	role	on	bid	committees	and	accounting	officers	as	required	(Regulation	6	of	the	2005	Regulations).

5.3.6 SCM officials act outside the law due to political pressure 
The MFMA and 2005 Regulations contain measures to prevent politicians from participating in SCM decisions 
(sections	 103,	 117	 and	 118	 of	 the	MFMA).	The	main	 challenge	 lies	 in	 the	 practical	 implementation	 of	 these	
provisions.	SCM	officials	fear	victimisation.

5.3.7 SCM unit in the office of the CFO 
The	SCM	Unit	is	placed	in	the	office	of	the	CFO	in	terms	of	Regulation	7(3)	of	the	SCM	Regulations	of	2005.	The	
legal	position	seems	to	be	sound	because	of	the	powers	of	CFOs.	SCM	decisions	(with	the	power	to	make	a	final	
award	below	10	million)	can	be	delegated	to	the	CFO	by	the	municipal	manager	(MM)	in	terms	of	Regulation	5(2)	
of	the	2005	SCM	Regulations.	Where	this	power	has	been	delegated,	the	CFO	has	the	power	to	make	final	award	
decisions.	This	also	means	that	if	the	power	is	not	delegated,	the	MM	will	make	the	final	decision.	Besides,	where	
the CFO, who should be part of the bid adjudication committee, decides to award a bid to a service provider other 
than the one recommended by the bid evaluation committee, the CFO must notify the MM. 

The	MM	has	the	power	to	ask	for	reasons	for	the	deviation,	to	ratify	or	to	reject	the	decision	(see	Regulation	29(5)	
of	the	2005	SCM	Regulations).	This	ensures	that	there	are	checks	and	balances,	therefore	preventing	the	CFO	
from	abusing	his/her	powers.	Given	these	checks	and	balances,	it	is	doubtful	if	it	is	desirable	for	the	regulatory	
framework	to	be	changed	so	that	the	SCM	unit	does	not	resort	in	the	office	of	the	CFO,	especially	if	the	office	of	
the CFO still enjoys the delegated powers present in the current legal framework. 
 
5.3.8 Transparency and public participation 
Regulation 22 of the 2005 SCM Regulations seeks to ensure transparency in terms of public invitations for 
competitive	bids	–	invitations	which	contain	bid	specifications	are	supposed	to	be	advertised	in	local	newspapers,	
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the	website	of	a	municipality	and	Government	Tender	Bulletin.	 	 In	 terms	of	Regulation	6(3)	of	 the	2005	SCM	
Regulation, annual and quarterly reports on the implementation of the SCM policies of each municipality must be 
made	public	in	line	with	the	dictates	of	section	21A	of	the	Local	Government:	Municipal	Systems	Act	32	of	2000	
(Systems	Act).	

Section 21A of the Systems Act dictates that these documents should be displayed in a municipality’s main and 
satellite	 offices,	 libraries	 and	 official	website.	 In	 addition,	 a	municipality	 should	 notify	 the	 community	 through	
radio and local newspapers about these displays and solicit comments from community members. In terms of 
Regulation	23	of	the	2005	SCM	Regulations,	although	an	accounting	officer	is	obliged	to	record	in	a	register	all	
bids	received	and	make	the	register	available	to	the	public,	he/she	is	not	obliged	to	open	all	bids	in	public	–	the	
SCM	policy	of	a	municipality	must	stipulate	that	bids	‘may	be	opened	only	in	public’	–	Regulation	23(a)	(i).	It	may	
be necessary to make the opening of bids in public mandatory, to enhance transparency. 

The SCM policy of a municipality must confer on any bidder or member of the public the right to request that 
the	names	of	the	bidders	who	submitted	bids	in	time	must	be	read	out,	‘and,	if	practical,	also	each	bidder’s	total	
bidding	price’	(Regulation	23(b)	of	the	2005	SCM	Regulations).	The	qualification	in	this	provision	(‘if	practical’)	
could be removed to ensure that each bidder’s price is read out. This would promote transparency. The rationale 
for	the	qualification	is	doubtful.	The	accounting	officer	is	also	required	to	record	in	a	register	all	bids	received	in	
time, to make the register available to the public for inspection, and to publish the entries in the register and the bid 
results	on	the	website	of	the	municipality	(Regulation	23(c)(i)-(iii)	of	the	2005	SCM	Regulations).	It	would	improve	
transparency	and	reduce	appeals	if	the	accounting	officer	were	obliged	to	also	record	in	the	register	the	price	of	
all	the	bids	received	in	time	–	not	just	the	bids.	

There is no duty on the part of a municipality to publish full contracts awarded to preferred bidders. Reporting in 
this regard seems limited to the council and the municipal manager. It would greatly increase transparency and 
reduce	the	number	of	appeals	if	municipalities	were	to	publish	tender	awards,	the	reasons	for	the	awards	(the	
points	allocated	to	all	bids	evaluated)	and	the	final	contracts.	In	addition,	it	is	desirable	that	bid	evaluation	and	bid	
adjudication committee sittings be open to the public.

5.3.9 The passive role played by provincial treasuries
The	primary	responsibility	to	avoid,	identify	and	resolve	financial	problems	rest	with	municipalities	(section	135(1)	
MFMA).	Provincial	treasuries	are	obliged	to	monitor	municipal	compliance	with	the	MFMA	and	relevant	regulations	
as	well	as	support	municipalities	in	preparing	their	budgets	(section	5(3)	and	(4)	MFMA).	A	provincial	treasury	
may	take	appropriate	steps	if	a	municipality	is	in	breach	of	the	MFMA	and	its	regulations	(section	4(4)	(d)	of	the	
MFMA).	Although	there	is	scope	for	improvement	in	terms	of	how	provincial	treasuries	can	support	municipalities	
in	implementing	their	SCM	policies,	if	there	are	challenges	in	a	municipality,	the	accounting	officer	has	to	notify	
provincial	treasury	and	MEC	for	finance	as	well	as	MEC	for	local	government	(section	135(2)	of	the	MFMA	and	
Regulation	38(2)	of	the	2005	SCM	Regulations).	Where	accounting	officers	execute	this	duty,	this	may	solicit	a	
more active participation of provincial treasuries.

5.3.10 The lack of capacity and of a professional body to regulate SCM of-
ficials
Many municipalities are unable to correctly interpret and implement SCM laws and policies. This challenge seems 
to be compounded by the fact that the legal environment is dynamic and there are always new regulations to be 
applied. Some municipalities struggle to keep up to date with fast-changing regulations. This poor understanding 
of	 the	 regulatory	 framework	 is	partly	attributable	 to	 insufficient	 training.	However,	SCM	officials	are	supposed	
to	meet	the	prescribed	financial	management	competency	levels	(sections	83(1),	107	and	119(1)	of	the	MFMA;	
Municipal	Regulations	on	Minimum	Competency	Levels	(2007)	GN	R439	in	GG	29967	of	15	June	2007).	If	the	
prescribed minimum competency levels are met, this may improve understanding of the applicable regulatory 
framework and enhance legal compliance. 

However,	some	officials	may	have	been	employed	without	meeting	the	competency	requirements.	It	is	desirable	
for	such	officials	to	receive	more	training.	In	terms	of	Regulation	8	of	the	2005	SCM	Regulation,	such	training	
should	be	 in	 line	with	Treasury	guidelines	on	SCM.	 In	addition,	 it	may	be	necessary	 to	explore	 the	possibility	
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of professionalising public procurement. It is believed that this could lead to process standardisation and the 
integration of SCM activities, and enhance the capacity of staff members. However, this route requires a SCM 
professionalisation framework containing an agreed-to competency framework; the development of a professional 
qualification	to	prepare	graduates	for	a	professional	career;	and	the	development	of	career	pathways.

	Given	the	diverse	fields	(law,	public	administration,	management	and	technology,	for	example)	and	functional	
sub-disciplines	(logistics,	transport,	operations,	procurement,	marketing	and	distribution)	involved	in	SCM,	it	may	
be necessary to develop a professional undergraduate degree programme to respond to this need. A postgraduate 
diploma	may	not	provide	the	type	of	in-depth	training	and	knowledge	required	for	SCM.	Given	the	existing	skills	
shortage in municipalities, the professionalisation route may have a positive effect in the long run.

5.3.11 Tenderpreneurs and the inability of SMMEs to comply with legisla-
tion
The	implementation	of	the	Preferential	Procurement	Policy	Framework	Act	5	of	2000	has	led	to	the	flourishing	
of	tenderpreneurs.	As	a	participant	in	the	survey	put	it:	“All	it	created	is	tenderpreneurs	that	are	just	middlemen	
playing	retails	stores	to	government	and	reselling	finished	products	and	adding	a	margin.”	It	is	common	knowledge	
that	 few	continue	 to	benefit	 from	preferential	procurement	with	minimal	 impact	on	 the	growth	of	SMMEs	 that	
can contribute to job creation and poverty alleviation. Feedback from the online survey suggests that BBBEE 
companies and SMMEs generally struggle to comply with SCM policies and legislation. It also suggests that 
despite	the	requirements	for	cooperative	governance	(Chapter	3	of	the	Constitution;	Intergovernmental	Relations	
Framework	Act	13	of	2005),	the	DTI	and	National	Treasury	seem	not	to	be	sufficiently	collaborating	with	each	
other on the need to promote the development of SMMEs. SMMEs are still struggling to make an impact on public 
procurement even after the introduction of the BBBEE Act. 

5.3.12 The reality for rural municipalities
Some	rural	municipalities	struggle	to	get	qualified	Construction	Industry	Development	Board	(CIDB)	contractors	
and	also	find	it	difficult	to	get	up	to	three	quotes	for	certain	goods	and	services	even	when	their	value	is	worth	
up	to	R30	000.00.	However,	Regulation	16(c)	and	Regulation	17(1)	(c)	of	the	2005	SCM	Regulations	allows	for	
deviations where it is not possible to obtain three quotations. They require that the reasons should be recorded 
and	reported	 to	 the	accounting	officer	or	any	other	officer	designated	by	him/her.	 In	 terms	of	getting	qualified	
construction contractors, it may be necessary for rural municipalities to look beyond their jurisdictions by using 
the	Government	Tender	Bulletin	or	e-Tender	Publication	when	they	send	out	invitations	for	tenders,	for	example.

5.4  THE USE OF CURRENT LAWS AND POLICIES TO ACHIEVE 
THE OBJECTIVES OF THE POST-1994 REFORM

Despite	the	challenges	identified	in	4.2	above,	65.5	per	cent	of	the	survey	respondents	were	of	the	view	that,	if	
effectively implemented, the current SCM laws and policies could be used to achieve the objectives of the post-
1994 public procurement reform. However, the 34.5 per cent of the survey respondents who answered in the 
negative	suggested	that	the	following	aspects	of	the	current	regulatory	framework	should	be	given	attention:

•	 More emphasis should be put on the percentage of sub-contracting which must be allocated to SMMEs.

•	 There	should	be	a	cap	on	spending	on	suppliers/SMMEs	in	order	to	ensure	the	better	distribution	of	public	
funds. Although this can be done through a rotation system for goods and services below R200 000, it is 
doubtful if this is desirable and could work for goods and services beyond this threshold. Putting a cap on 
spending on suppliers could dilute competition and negatively affect the need to ensure that there is value for 
money. 

•	 More support is needed from the DTI in establishing companies in designated industrial sectors throughout the 
nine	provinces.	This	point	was	expressed	by	one	of	the	respondents	as	follows:	‘The	only	way	to	change	this	
space is if government focusses on creating an industrialisation programme that will result in manufacturing 
entities and not tenderpreneurs skimming the top and making the public sector pay a margin that private 
sector does not.’



26

•	 The	State	Information	Technology	Agency	(SITA)	should	invest	more	effort	in	developing	new	SCM	technology	
systems for the bidding process in order to increase the level of tender security, integrity in the bidding 
process, and auditable trails. Some of the survey respondents were of the view that the manual process of 
bidding is outdated.

•	 Municipalities should ensure gender equality in the award of tenders. However, gender is already a 
consideration under the category of HDIs in the Preferential Procurement Policy Framework Act. 

•	 Tender processes should be made less cumbersome and less complicated.

•	 Due	to	the	common	difficulty	in	interpreting	the	law,	‘There	should	be	Standard	Operating	Procedures	in	place	
and a framework to assist municipalities with problem-solving of intricate supply chain issues.’

•	 Transparency should be enhanced throughout the procurement processes.

•	 The	skills	levels	of	SCM	officials	should	be	improved.

5.5  SCOPE FOR INNOVATION IN LOCAL PUBLIC 
PROCUREMENT LEGISLATION AND POLICIES

55.2 per cent of the respondents were of the view that the legal and policy instruments for public procurement do 
not make it possible for SCM managers to be innovative in procuring goods and services at the municipal level. 
They	supported	their	view	with	four	reasons:

•	 The	law	is	too	rigid	and	not	flexible	enough	to	allow	for	any	real	innovation.

•	 ‘Innovation	is	branded	“irregular”	and	then	stigmatised	by	politicians.’

•	 ‘Due	to	budgetary	planning	timelines,	it	is	virtually	impossible	to	introduce	new	projects	or	programmes	during	
a budgetary year. This makes it impossible to be innovative or procure goods as they [the need] arise.’

•	 Price is the main determining factor.

The	view	of	the	majority	is	consistent	with	the	findings	in	scholarship.	It	has	been	suggested	that	the	Preferential	
Procurement	 Policy	 Framework	Act	 (s	 2(1))	 and	 the	 Regulations	 to	 the	 Procurement	Act	 (s	 2(2))	 are	 ‘fairly	
restrictive’ in the sense that although they allow an organ of state to determine its own procurement policy and 
implement it within the framework of these laws, an organ of state cannot use a system that is more generous 
to	 HDIs	 (historically	 disadvantaged	 individuals)	 than	 that	 established	 by	 these	 laws	 (Bolton	 P	 ‘Government	
Procurement	as	a	Policy	Tool	in	South	Africa’	2006	Journal	of	Public	Procurement	at	207).	In	addition,	an	organ	
of state cannot use a procurement system that is different but equivalent to the framework of the Procurement Act 
and	Regulations	(Bolton	P	2006	Journal	of	Public	Procurement	at	207).	

Bolton	argues	that	s	2(1)	of	the	Procurement	Act	and	Regulation	2(2)	illustrates	the	importance	attached	to	the	
attainment of value for money in the procurement process. She indicates that even though the price is not the only 
criterion	in	the	award	of	government	contracts,	it	is	and	should	remain,	the	most	important	criterion	(Bolton	P	2006	
Journal	of	Public	Procurement	at	207).	

In	the	same	vein,	Steytler	and	De	Visser	observe	that:	‘the	SCM	policy	that	a	council	must	adopt	leaves	little	room	
for policy choices. The systems for demand, logistics, risk, and performance management are the most open-
ended parts of the policy, while the acquisition management system is the most prescriptive, leaving little room 
to	deviate	from	the	norms	set	by	the	SCM	Regulations’	(Steytler	and	De	Visser	Local	Government	Law	of	South	
Africa	p	14-17).

Although the Preferential Procurement Act provides that the bid receiving the highest number of points in terms 
of the preference point system must be awarded the tender, it also makes it possible for a municipality to deviate 
from	this	rule	if	there	are	‘objective	criteria’	that	justify	the	award	to	another	tenderer	(s	2(1)	(f)	of	the	Preferential	
Procurement	Act;	Regulation	7	of	Preferential	Procurement	Regulations).	Despite	this	exception,	the	meaning	of	
‘objective	criteria’	is	not	clear	and	has	not	been	defined	by	courts.	This	means	that	the	legislature	has	effectively	
left municipalities with little discretion other than to consider price, the goals of the RDP, or the possibility that a 
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bid	has	been	submitted	by	a	historically	disadvantaged	individual	(HDI)	as	criteria	to	be	taken	into	consideration	in	
the	award	of	a	tender,	once	the	functionality	requirement	has	been	met	(Steytler	and	De	Visser	Local	Government	
Law	of	South	Africa	p	14-14).	However,	this	does	not	preclude	municipalities	from	specifying	additional	criteria	in	
the call for tenders.

Despite the rigid regulatory framework, 44.8 per cent of respondents to the survey indicated that the legal and 
policy	framework	on	SCM	does	not	eclipse	innovation	and	suggested	that	this	was	possible	because:

•	 A	municipal	database	of	prospective	providers/suppliers	who	are	legally	compliant	(per	Regulation	14	of	the	
2005	Regulations)	is	open	for	varied	choices.

•	 A	proper	 implementation	of	 the	 legal	and	policy	 framework	 is	 required:	 ‘As	 long	as	you	abide	by	 the	 law,	
you can procure what you need. The biggest complaints come from the implementation of the contract, 
failure to abide by contractual requirements and also the lack of choice in South Africa due to local content 
type limitations. The SCM processes, although far more onerous on local government than other spheres 
of	government,	are	fine	–	it	 is	the	lack	of	start-ups	and	local	business	initiatives	that	 is	actually	stifling	the	
process, besides the intimidation and lack of compliance that companies seem to feel is there.’

•	 ‘The	policies	read	with	the	procurement	regulations	allow	different	ways	of	procurement,	and	it	allows	the	city	
to only allow certain levels of BEE to bid with a view to empower them.’

•	 ‘To	 a	 very	 limited	 extent,	municipalities	 can	 be	 innovative.	 The	 problem	 is	 that	 because	 the	 focus	 is	 on	
compliance, it is impossible to focus on delivery needs, transformation, etc.’

The	above	responses	generally	confirm	that	there	is	very	limited	scope	for	innovation	in	local	procurement.		The	
need for legal compliance does not allow much room for innovation.

5.6  AGILITY IN PROCURING GOODS AND SERVICES DURING 
EMERGENCIES

51.7 per cent of the respondents to the survey were of the view that it is possible to quickly procure goods and 
services under the current legal and policy framework during emergency situations like the COVID-19 pandemic. 
They	supported	this	view	as	follows:

•	 In situations where there is a disaster, national and provincial government negotiate the best prices for goods 
and services. This is especially true for transversal contracts.

•	 Emergency procurement is covered in the regulatory framework for SCM. There is room for deviation within 
the law. Regulation 36 of the 2005 SCM Regulations covers this.

•	 If	operations	are	correctly	set	up,	and	a	database	of	pre-approved	service	providers	exists,	goods	and	services	
can be quickly procured.

Despite	the	above,	48.3	per	cent	of	the	respondents	indicated	that	it	was	difficult	to	quickly	procure	goods	and	
services	in	the	current	SCM	framework	and	gave	the	following	reasons:

•	 The price paid in emergency procurement is high.  

•	 Due	to	overregulation,	deviations	are	easily	deemed	as	next	to	corruption	and	fraud.

•	 Inefficiencies	and	bureaucratic	bottlenecks	in	some	municipalities	delay	the	process.

•	 The stock levels of local companies are very limited.

Apart from overregulation, the other concerns raised above are not rooted in the legal and policy framework for 
SCM. They are challenges faced in the implementation of the legal and policy framework. Besides, before the 
Minister of Finance revoked the use of MFMA Circular 102 for the procurement of PPEs to combat COVID-19, 
it was easy for municipalities to short-circuit many of the prescriptive legal requirements. This notwithstanding, 
section 36 of the 2005 SCM Regulations can still be used for emergency procurement where there is a genuine 
need.
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5.7  INFRASTRUCTURE DEVELOPMENT AND SOUTH AFRICA’S 
NDP IMPERATIVES

The National Development Plan recognises the importance of infrastructure development for economic growth, 
job creation, and the general improvement of the lives of citizens. In this regard, in the local government sphere, 
it prioritises the upgrading of informal settlements to suitably located land; and the establishment of municipal 
fibre-optic	networks	to	provide	the	backbone	for	broadband	access	(National	Development	Plan	2030:	Our	future	
–	make	it	work	(2012)	at	p	44-46).	The	upgrading	of	informal	settlements	generally	highlights	the	need	to	fund	
infrastructure	that	supports	human	settlements	such	as	roads,	sanitation,	water,	housing	and	parks,	for	example.
55.2 per cent of the survey respondents were of the view that the current policy instruments for public procurement 
enable	the	state	to	drive	infrastructure	development	and	operational	expenditure	in	a	manner	that	responds	to	the	
goals	of	the	National	Development	Plan.	They	support	their	opinion	with	the	following:	

•	 Budgets and grants are known in advance, which assists with planning.

•	 Compliance	with	the	regulatory	framework	ensures	there	is	efficiency	and	effectiveness.

•	 Only training and understanding of the regulatory framework is needed.

Despite the above, 44.8 per cent of the respondents were of the view that the current policy instruments for 
public	procurement	do	not	enable	the	state	to	drive	infrastructural	development	and	operational	expenditure	in	a	
manner	that	responds	to	the	goals	of	the	National	Development	Plan.	They	identified	the	following	weaknesses	
that	continue	to	hinder	the	development	of	infrastructure:

•	 Poor	planning	and	understanding	of	 the	SCM	 framework	seem	 to	be	 the	problem:	 ‘As	 indicated,	 there	 is	
a compliance-delivery conundrum. Many will argue against this, but that is really poor planning speaking. 
If	a	budget	 is	approved	 in	May,	 then	the	specifications	can	be	drafted	and	advertised,	and	the	award	can	
be	made	early	in	a	financial	year.	This	is	also	easier	with	capital	funds	where	a	capital	budget	is	approved	
for	3	years.	Furthermore,	the	legislation	makes	room	for	longer-term	contracts	(over	3	years).	It	is	the	lack	
of	foresight	and	sometimes	the	lack	of	willingness	to	follow	all	 the	procedures	that	backfire	on	the	service	
delivery mechanisms.’

•	 There is a lack of skilled human resources to drive infrastructure development.

•	 Poor	contract	management	 in	municipalities	means	that	expenditure	does	not	always	match	 infrastructure	
development.

•	 Infrastructure development is usually not aligned with the IDP.

•	 There is no stability of procurement policies. The legal and policy framework is dynamic.

•	 ‘The	way	it	is	formulated	caters	for	large	institutions.	The	number	of	checks	and	balances	are	vast	and	not	
suitable for smaller municipalities or entities who have limited staff complements or respective senior levels.’

•	 Awarding bids takes a long time. For transactions over R10 million or of a long-term nature, the bid closure 
date cannot be less than 30 days after the advert inviting bids appears in a newspaper. For goods and 
services	less	than	R10	million,	14	days	is	required	–	Regulation	22(1)	(b)	(i)	of	the	2005	SCM	Regulations.	
Although these requirements may be reasonable given the amounts of money involved, it may be necessary 
to reduce the prescribed timeframes in order to speed-up local procurement. However, it should be noted 
that	in	terms	of	Regulation	22(2)	of	the	2005	SCM	Regulations,	the	accounting	officer	can	prescribe	a	shorter	
period	where	necessary	on	the	grounds	of	urgency,	emergency	or	exceptional	circumstances.	Regulation	36	
of the 2005 SCM Regulations generally allows for deviations from the prescribed procurement processes. 

•	 ‘Municipalities	 are	 reluctant	 to	 use	 period	 contracts	 to	 good	 advantage	 and	 seek	 rather	 to	 reduce	 stock	
holdings and then go out on separate bids for items which should be on period contracts.’  However, this 
practice	is	against	Regulations	12(3)	and	19(b)	of	the	2005	SCM	Regulations,	which	prescribes	that	goods	
and services should not be deliberately split into parts or items of a lesser value merely to avoid complying 
with legal requirements on the range of procurement processes.

•	 The	lack	of	sufficient	collaboration	between	the	National	Treasury	and	the	Construction	Industry	Development	
Board	 (CIDB)	 creates	 challenges	 in	 the	 implementation	 and	 development	 of	 infrastructure	 programmes;	
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e.g.	 there	 are	 two	SCM	policies	 in	 some	municipalities,	 and	 that	 causes	 confusion	 –	 one	 specifically	 for	
infrastructure development.

•	 The SIPDM [Standard for Infrastructure Procurement and Delivery Management] imposes only a compliance 
burden,	not	efficiency.

•	 There	is	collusion	in	the	construction	industry	and	inflation	of	prices.

From	the	above	concerns,	it	appears	that	the	problems	generally	relate	to	difficulties	in	implementing	the	existing	
framework and the fragmentation thereof.

5.8  HOW THE CURRENT PROCUREMENT SYSTEM CAN BE 
IMPROVED

When	specifically	asked	how	the	current	procurement	system	should	be	improved,	the	respondents	to	the	survey	
suggested	that:

•	 Internal controls should be strengthened in each municipality.

•	 There should be more transparency in procurement processes.

•	 The advertisement period for calls to tender should be reduced.

•	 The bid evaluation process should be automated to eliminate corruption.

•	 There should be consistency in applying rules and ensuring strict legal compliance. 

•	 There should be gender equity and equality in implementing SCM policies.

•	 The capacity of local suppliers should be strengthened.

•	 Municipalities should move from short-term procurement to long-term contracting.

•	 Accountability should be enforced.

•	 SCM	officials	should	receive	training.

•	 The	influence	of	politicians	should	be	eradicated	from	procurement.

•	 The development of further IT systems could bring integrity to the bidding process. Procurement should be 
migrated to an online system linked to SARS, the National Treasury and Home Affairs. IT systems that can 
link projects, the budget and performance and evaluation might assist in tracking down the progress on all 
projects. The introduction of e-tenders has been a big achievement in many municipalities.

•	 Municipalities should improve contract management. 

•	 Bid committees should have a dedicated, independent legal advisor present to advice on the legality of 
decisions.		National	Treasury	should	allow	selected	municipalities	to	be	exempt	from	the	current	SCM	regime	
so	as	to	innovate	and	experiment	with	the	view	of	crafting	new	processes	over	the	long	term.	Municipal	and	
provincial political oversight could be a requirement. 

•	 The SCM Regulations should include special dispensation for local economic development. There should be 
sufficient	guidelines	on	how	to	promote	SMMEs	through	subcontracting,	for	example.	

•	 The	 requirement	of	 quality	 and	 the	empowerment	of	SMMEs	should	be	explicitly	 built	 into	 the	 regulatory	
framework rather than depending on pricing to be the main determinant.

5.9  PROCUREMENT SHOULD BE CENTRED ON THE DISTRICT 
DEVELOPMENT AND DELIVERY MODEL 

District	municipalities	are	created	by	the	Constitution	(section	155(1)	of	the	Constitution)	and	enjoy	substantial	
powers,	especially	in	terms	of	section	84	of	the	Local	Government:	Municipal	Structures	Act	117	of	1998.	However,	
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each	municipality	is	required	to	adopt	and	implement	its	own	SCM	policy	(section	111	of	the	MFMA	and	Regulation	
2(1)	of	the	2005	SCM	Regulations).

In 2019 the Presidential District Development Model was launched to improve integration in planning and 
budgeting across the spheres of government through 44 district municipalities and eight metros. Although the 
District	Development	Model	is	in	the	pilot	phase,	with	three	municipalities	selected	for	experimentation	(OR	Tambo	
District	Municipality	in	the	Eastern	Cape,	eThekwini	Metropolitan	Municipality	in	KwaZulu-Natal,	and	Waterberg	
District	Municipality	in	Limpopo),	President	Ramaphosa	indicated	in	his	2020	State	of	the	Nation	address	that	the	
government will roll out the development model to 23 new districts, taking lessons from the three pilot districts.

In	 the	 context	 of	 the	 above,	 this	 study	 explored	 whether	 local	 procurement	 could	 be	 centred	 on	 the	 district	
development model. 57.1 per cent of the survey respondents were of the view that local procurement cannot be 
successfully centred on the district development and delivery model and advanced the following reasons for their 
opinions:

•	 This would result in more service delivery delays.

•	 It would dilute administrative and political accountability.

•	 It	would	compromise	the	independence	of	accounting	officers.

•	 Consequence	management	would	be	difficult	to	implement.

•	 There is no evidence to show that it would be successful if implemented.

•	 Local needs often differ from district needs.

•	 There is no legal framework to cover district-centred procurement.

•	 There are dangers in concentrating too much power at the district level.

•	 Districts	 were	 conceived	 as	 centres	 of	 excellence	 but	 have	 degenerated	 into	 deployment	 centres.	 This	
suggests that districts are not necessarily more effective than local municipalities.

•	 Oversight and assistance from provinces would be required to combat the abuse of SCM systems.

•	 This	system	would	be	biased	towards	bigger	businesses	or	businesses	in	the	town	where	the	district	office	
is located.

Despite the above reservations, 42.9 per cent of the survey respondents indicated that local procurement could 
be	successfully	centered	on	the	district	development	and	delivery	model.	They	advanced	the	following	reasons:

•	 ‘It	depends	on	the	integrity	of	the	model	and	the	proposed	structure	to	ensure	smooth	and	uncomplicated	
approval mechanisms and structures.’

•	 Most goods and services are the same in all municipalities, it is just the size of the project, and with mSCOA 
(Municipal	Standard	Chart	of	Accounts),	every	procurement	is	now	project-driven,	and	it	can	be	dealt	with	
much easier.

•	 It will eliminate bureaucracy.

•	 ‘Combined	spending	might	improve	better	allocation	for	getting	entities	to	establish	manufacturing	sectors	in	
the districts.’

•	 It could promote local economic development.

It is interesting to note that respondents from the Amatole District Municipality, the Garden Route District Municipality 
and	the	City	of	eThekwini	support	procurement	being	centered	on	the	district	development	model.	This	finding	
is important because EThekwini Metropolitan City is one of the pilot municipalities being used to test the district 
development model while the other two municipalities are district municipalities which may be better positioned to 
assess potential challenges to the model. This notwithstanding, what is most striking from the responses above is 
the	fact	that	there	is	no	legal	framework	that	specifically	seeks	to	regulate	procurement	at	the	district	level.	
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The autonomy of local municipalities is constitutionally protected, and local municipalities in a district cannot 
be compelled to participate in district-centred procurement. However, given the powers and functions of district 
municipalities	as	described	in	section	84	of	the	Structures	Act,	one	could	expect	that	they	should	have	powers	to	
procure	goods	and	services	needed	for	the	execution	of	the	duties	emanating	from	section	84	of	the	Structures	
Act.	Although	the	legal	framework	for	internal	municipal	service	districts	(sections	85,	86	and	87	of	the	Municipal	
Systems	Act)	can	be	used	to	procure	goods	and	services	at	the	district	level,	this	is	dependent	on	the	consent	
of the councillors of the affected local municipalities. In addition, there must be a written agreement between the 
affected municipalities establishing the governance entity for centralised procurement as well as setting out their 
rights	and	duties	(see	sections	89	of	the	Systems	Act).

6. INTERNATIONAL BEST PRACTICE 
There is no uniform, binding code or policy that regulates all aspects of public procurement at the international 
level.	This	has	been	identified	as	a	challenge	to	developing	a	strong	and	well-functioning	procurement	system	
especially	in	developing	countries	(Hunja	RR	‘Obstacles	to	Public	Procurement	Reform	in	Developing	Countries’	
(2003)	Kluwer	 International,	Netherlands).	However,	useful	principles	can	be	gleaned	 from	some	 international	
legal instruments and best practices advocated by international and civil society organisations.

6.1   PRINCIPLES IN THE UN CONVENTION AGAINST 
CORRUPTION

Article	9	of	 the	UN	Convention	Against	Corruption	(adopted	31	October	2003)	provides	an	overarching	set	of	
principles	to	guide	public	procurement	and	contribute	towards	improving	the	efficient	and	effective	use	of	public	
finances.	 South	Africa	 ratified	 the	 UN	 Convention	Against	 Corruption	 (UNCAC)	 on	 24	 November	 2004.	 The	
UNCAC entered into force on 14 December 2005.

In	terms	of	article	9(1)(a)-(e)	of	the	UNCAC,	each	State	Party	is	required,	in	accordance	with	the	fundamental	
principles	of	 its	legal	system,	to	take	necessary	steps	to	establish	appropriate	systems	of	procurement	‘based	
on transparency, competition and objective criteria in decision-making’ that are effective in preventing corruption, 
amongst	 other	 matters.	 It	 is	 envisaged	 that	 established	 systems	 should	 address:	 the	 public	 distribution	 of	
information relating to procurement procedures and contracts, including information on invitations to tender, and 
pertinent	information	on	the	award	of	contracts,	allowing	potential	tenderers	sufficient	time	to	prepare	and	submit	
their	 tenders	 (article	9(1)(a)	UNCAC);	 the	establishment,	 in	advance,	 of	 conditions	 for	 participation,	 including	
selection	and	award	criteria	and	tendering	rules,	and	their	publication	(article	9(1)(b)	UNCAC);	the	use	of	objective	
and	predetermined	criteria	for	public	procurement	decisions,	in	order	to	facilitate	the	subsequent	verification	of	
the	correct	application	of	the	rules	or	procedure	(article	9(1)(c)	UNCAC);	an	effective	system	of	domestic	review,	
including an effective system of appeal, to ensure legal recourse and remedies in the event that that the rules or 
procedures	established	are	not	followed	(article	9(1)(d)	UNCAC);	and	where	appropriate,	measures	to	regulate	
the personnel responsible for procurement, such as the declaration of interest in particular public procurements 
and	training	requirements	(article	9(1)(e)	UNCAC).	

In	terms	of	Art	9(3),	each	State	Party	is	obliged	to	‘take	such	civil	and	administrative	measures	as	may	be	necessary,	
in accordance with the fundamental principles of its domestic law, to preserve the integrity of accounting books, 
records,	financial	statements	or	other	documents	related	to	public	expenditure	and	revenue	and	to	prevent	the	
falsification	of	such	documents.’	Therefore,	the	UNCAC	only	outlines	a	broad	framework	of	principles	that	should	
guide	countries	that	have	ratified	it.	The	language	of	Article	9	of	the	UNCAC	is	non-mandatory.

6.2 OECD GUIDELINES ON PUBLIC PROCUREMENT
The	Organisation	 for	Economic	Cooperation	and	Development	 (OECD)	has	developed	guidelines	 to	enhance	
integrity	 in	 public	 procurement	 (OECD	 Enhancing	 Integrity	 in	 Public	 Procurement:	 A	 Checklist	 (2008)).	 The	
guidelines encourage governments to implement measures that promote integrity and prevent corruption in 
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the entire procurement cycle. To this end, the OECD suggests that governments should adopt and implement 
measures	that:	guarantee	an	adequate	degree	of	transparency	in	the	entire	procurement	cycle	so	as	to	promote	
fair and equitable treatment for potential suppliers; ensure full transparency in competitive tendering and enhance 
integrity	for	exceptions	to	competitive	tendering;	ensure	that	public	money	is	used	in	procurement	according	to	
the	purposes	intended;	ensure	that	procurement	officials	meet	high	professional	competency	requirements	and	
integrity; encourage close cooperation with the private sector in order to maintain high standards of integrity, 
especially	in	contract	management;	create	specific	mechanisms	to	monitor	public	procurement,	detect	misconduct	
and apply appropriate sanctions; establish a clear chain of responsibility with effective control mechanisms; 
ensure that complaints from potential suppliers are handled in a fair and timely manner; and empower the public 
to	scrutinise	public		procurement	processes	(OECD	Enhancing	Integrity	in	Public	Procurement:	A	Checklist	(2008)	
10,	12-27).	In	brief,	the	OECD	guidelines	reveal	that	transparency,	fairness,	equal	treatment	and	accountability	are	
some of the overarching principles that should guide public procurement processes. However, essential structural 
elements	 of	 public	 procurement	 systems	must	 be	 present	 to	 enhance	 the	 chance	 of	 success:	 an	 adequate	
institutional	and	administrative	infrastructure,	and	adequate	human,	financial	and	technological	resources	(OECD	
Enhancing	Integrity	in	Public	Procurement:	A	Checklist	(2008)	11).	

6.3  APEC NON-BINDING PRINCIPLES ON GOVERNMENT 
PROCUREMENT

The	Government	Procurement	Experts’	Group	 (GPEG)	was	established	 in	1995	 to	 consider	ways	 to	achieve	
increased transparency and enhanced liberalisation of government procurement processes. One of the ways in 
which	the	GPEG	aimed	to	achieve	this	was	to	develop	the	Asian-Pacific	Economic	Cooperation	(APEC)	Non-Binding	
Principles	on	Government	Procurement	(NBPs).	The	Transparency	Standards	on	Government	Procurement	were	
later	 developed	 and	 endorsed	 by	GPEG	and	 annexed	 to	 the	NBPs.	The	 core	 principles	 on	which	 the	NBPs	
are	grounded	are:	 value	 for	money;	open	and	effective	competition;	accountability	and	due	process;	 fairness	
and	non-discrimination	(Review	of	the	APEC	Non-Binding	Principles	on	Government	Procurement	Government	
Procurement	Expert’s	Group	 2006	 at	 2).	 Each	 of	 these	 principles	 is	 elaborated	 on	 extensively,	 and	 practical	
implementation guidelines are provided for in the NBPs. 

The NBPs emphasise that government procurement practices and procedures should be directed towards 
achieving	the	best	value	for	money,	which	ensures	that	 the	product	or	service	 identified	provides	the	greatest	
advantage.	 This	 should	 be	 done	 by	 evaluating	 all	 advantages	 (not	 just	 cost	 and	 price)	 objectively,	 over	 the	
entire	procurement	cycle	on	a	whole-of-life	basis	(Review	of	the	APEC	Non-Binding	Principles	on	Government	
Procurement	Government	Procurement	Expert’s	Group	2006	at	3).	Competition	is	identified	as	being	an	important	
element in achieving due process, fair dealing and value for money in procurement. It is, therefore, appropriate 
that opportunities be created to encourage potential suppliers to participate in the procurement. 

The bidding environment should be predictable and allow for easy entrance for new suppliers. To ensure open 
and effective competition, states are encouraged to respond to conditions that limit competition effectively and 
immediately	(Review	of	the	APEC	Non-Binding	Principles	on	Government	Procurement	Government	Procurement	
Expert’s	Group	2006	at	4).	Accountability	must	be	a	primary	consideration	 throughout	 the	entire	procurement	
cycle. Some ways of increasing accountability include implementing a well-planned, conducted and documented 
procurement process that accords with government policies. Procurement-related actions should therefore be 
documented, defensible and substantiated. Other methods to ensure accountability include imposing policy 
and legislative obligations, the mandatory disclosure of information, and the strengthening of the reporting and 
complaints	processes	(APEC	Non-Binding	Principles	on	Government	Procurement)	(Review	of	the	APEC	Non-
Binding	Principles	on	Government	Procurement	Government	Procurement	Expert’s	Group	2006	at	5).	The	NBPs	
further	affirm	that	procurement	may	not	be	biased	for	or	against	certain	businesses	or	products	(Review	of	the	
APEC	Non-Binding	Principles	on	Government	Procurement	Government	Procurement	Expert’s	Group	2006	at	7).	
The guidelines relating to transparency are instructive. The NBPs provides that the starting point in achieving 
transparency is to ensure that all laws, regulations, and progressive judicial decisions, administrative rulings, 
policies, procedures and practices related to government procurement are promptly published or otherwise 
made available. A designated journal or platform to communicate this information could be advantageous for this 
purpose. Other procurement-related information should also be disseminated to the public, such as a positive or 
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negative list of the procuring entities. Appropriate domestic procedures must be in place to enable the prompt 
review	and	correction	of	final	administrative	actions,	other	than	those	taken	for	sensitive	prudential	reasons	(aa	
12	and	13	of	the	APEC	Non-Binding	Principles	on	Government)	(Review	of	the	APEC	Non-Binding	Principles	on	
Government	Procurement	Government	Procurement	Expert’s	Group	2006	at	8).	In	addition,	states	should	further	
maximise	 transparency	 in	 access	 to	 procurement	 opportunities	 by	 publishing	 procurement	 opportunities	 in	 a	
medium readily accessible to suppliers, such as the internet. The same information on procurement opportunities 
should be made available in a timely manner to all potential suppliers. This information should enable bidders to 
respond with a valid offer. 

The award of a bid and some contract details of purchased goods and services should be published. Furthermore, 
the	NBPs	require	that	unsuccessful	suppliers	should	be	notified	promptly	of	the	outcome	of	their	bids	and	where	
and when contract award information is published. Unsuccessful suppliers should be debriefed upon request. 
Moreover, transparent criteria for the evaluation of bids should be maintained. Thus, overall, procurement must be 
a	fair	dealing	characterised	by	openness	and	full	disclosure	and	should	avoid	conflicts	of	interest	and	self-dealing,	
such	as	transactions	undertaken	by	a	government	official	on	his	or	her	own	behalf	(Review	of	the	APEC	Non-
Binding	Principles	on	Government	Procurement	Government	Procurement	Expert’s	Group	2006	at	6).	Ethical	
behaviour should underpin all procurement processes and encompass the concepts of honesty, integrity, probity, 
diligence,	fairness,	trust,	respect	and	consistency	(Review	of	the	APEC	Non-Binding	Principles	on	Government	
Procurement	Government	Procurement	Expert’s	Group	2006	at	6).	

6.4 UNCITRAL MODEL LAW ON PUBLIC PROCUREMENT 
The	United	Nations	Commission	on	International	Trade	Law	(UNCITRAL)	is	a	model	law	drafted	to	guide	countries	
in legislating on issues of public procurement. Drafting this model law was prompted by UNCITRAL’s desire to 
address	the	inadequate	or	outdated	legislation	that	had	been	observed	in	many	countries,	resulting	in	inefficiency	
and ineffectiveness in the procurement process, the abuse of the procurement system, and the consequent failure 
of	the	public	purchaser	to	obtain	adequate	value	in	return	for	the	expenditure	of	public	funds	(Guide	to	Enactment	
of the UNCITRAL Model Law On Public Procurement United Nations Commission on International Trade Law, 
New	York	2014	at	3).	The	model	law	can	be	utilised	as	a	tool	to	reform	and	modernise	procurement	law	in	any	
region.	The	first	objective	of	the	model	law	is	to	serve	as	an	example	for	states	on	how	to	evaluate	and	modernise	
their procurement laws and practices. 

The second purpose is to support the harmonisation of procurement regulation internationally. The model law is 
primarily aimed at legislation on a national level. UNCITRAL has sought to allow the widest possible use of the 
model	law	and	has	enhanced	its	usefulness	by	harmonising	the	text	with	other	international	texts	and	agreements	
as they may relate to issues of public procurement. The procedures and safeguards in the model law are designed 
to promote objectivity in the procurement proceedings, which, in turn, facilitate participation, competition, fair, 
equal and equitable treatment and transparency. These notions are the key principles that facilitate achieving 
value	for	money	and	avoidance	of	abuse	in	public	procurement	(Guide	to	Enactment	of	the	UNCITRAL	Model	
Law	 on	 Public	 Procurement	 United	 Nations	 Commission	 on	 International	 Trade	 Law	 2014	 at	 3).	 UNCITRAL	
recognises	the	potential	benefits	of	e-procurement	for	promoting	the	achievement	of	the	objectives	of	the	model	
law	(see	Guide	to	Enactment	of	the	UNCITRAL	Model	Law	on	Public	Procurement	United	Nations	Commission	
on	International	Trade	Law	2014	at	9).

The	model	law	makes	provision	for	sustainable	procurement	(generally	considered	to	include	a	long-term	approach	
to	procurement	policy),	which	can	be	achieved	 through	 the	application	of	qualification	criteria.	The	model	 law	
attempts	 to	 address	 the	promotion	of	 socio-economic	policies	 in	 some	ways.	 	 For	 example,	 it	 acknowledges	
that,	in	order	to	achieve	defined	socio-economic	objectives,	procurement	systems	may	be	chosen	as	the	vehicle	
to deliver government support to particular groups in the economy. In this regard, public procurement may be 
set aside for particular groups or sectors of the economy, or those sectors or groups may receive preferential 
treatment	in	the	procurement	procedure	concerned	(Guide	to	Enactment	of	the	UNCITRAL	Model	Law	on	Public	
Procurement	United	Nations	Commission	on	International	Trade	Law	2014	at	4).	However,	preferential	treatment	
is	exceptional	 to	 full	and	open	competition	and	subject	 to	 two	 limitations.	The	first	 limitation	 is	 that	 the	socio-
economic	policies	may	be	pursued	through	procurement	only	to	the	extent	that	the	international	obligations	of	the	
enacting state so permit. The second limitation is that the policies concerned can be pursued through procurement 



34

only insofar as they are set out in other provisions of the law of the enacting state. They cannot be policies of the 
procuring	entity	alone	(Guide	to	Enactment	of	the	UNCITRAL	Model	Law	on	Public	Procurement	United	Nations	
Commission	on	International	Trade	Law	2014	at	5).

6.5 CIVIL SOCIETY ORGANISATIONS
Civil society organisations have also developed best practices to guide countries to reform their procurement 
laws	and	practices.	For	example,	 the	Open	Contracting	Partnership	has	developed	guidelines	 for	emergency	
procurement	during	COVID	19	(see:	https://www.open-contracting.org/2020/03/25/emergency-procurement-for-
covid-19-buying-fast-open-and-smart/	viewed	15	July	2020).	Firstly,	it	emphasises	that	although	competition	and	
inclusion are no longer priorities, emergency procedures for procurement should be open and public. This ensures 
that there is public accountability for every contract concluded and all money spent. Secondly, procurement data 
needs to be open, as this is the information needed to predict and manage critical supply chains. In this regard, 
e-procurement platforms that display data in an open manner are important. Thirdly, coordination in government 
is	crucial.	Fourthly,	governments	must	explore	innovative	partnerships	with	business	and	civil	society	on	how	to	
address	fierce	competition	over	limited	(lifesaving)	supplies.

Just as in Article 9 of the UNCAC and the OECD guidelines, the guidelines developed by the APEC and the Open 
Contracting Partnership focus on overarching principles that should guide public procurement. The details of how 
these	principles	are	couched	in	national	legislation	depend	largely	on	local	context	and	the	system	of	government.	
Although there is room for improvement, especially in relation to transparency, a review of South African law and 
policy shows that there is a genuine attempt to accommodate the core principles of procurement canvassed 
above	(Fuo	O	‘Funding	and	Good	Financial	Governance	as	Imperatives	for	Cities’	Pursuit	of	SDG	11’	in	Aust	H	
and	Du	Plessis	A	The	Globalisation	of	Urban	Governance:	Legal	Perspectives	on	Sustainable	Development	Goal	
11	(2019)	87-107	at	103).	

7.   THE PUBLIC PROCUREMENT BILL AND CONCERNS 
OF MUNICIPALITIES

The	Draft	Public	Procurement	Bill	(‘Bill’)	is	a	positive	and	long-awaited	development	in	South	Africa	as	it	seeks	
to create a single regulatory framework for public procurement, thereby eliminating the fragmentation that has 
bedevilled this area of the law since the advent of constitutional democracy. The Bill proposes the repeal of the 
Preferential Procurement Policy Framework Act of 2000 and would thereby do away with its preferential point 
system.	In	its	place,	the	Bill	would	create	a	more	flexible	preferential	procurement	regime	and	enable	the	Minister	
of Finance, after consulting other responsible Ministers, to prescribe a framework for preferential procurement. 
A	reading	of	the	Draft	Procurement	Bill	(2020)	shows	that	it	succeeds	in	partially	addressing	some	of	the	concerns	
raised	by	municipalities	about	 the	current	SCM	 legal	and	policy	 framework	 identified	 in	part	5	above.	This	 is	
supported by the paragraphs that follow.

7.1 FRAGMENTATION AND OVERREGULATION
The most obvious achievement is the commitment to end fragmentation in public procurement by ensuring that 
one item of legislation governs public procurement. However, the powers granted to the Minister of Finance, 
provincial	and	national	treasuries,	and	the	office	of	the	Public	Procurement	Regulator	to	issue	Instruction	Notes	
for implementation by municipalities still open the door to fragmentation in the regulatory framework, and this may 
defeat the effort to codify public procurement law. The issuing of Multiple Instruction Notes may lead to situations 
where	they	conflict	with	one	another.		The	objective	of	codification	outlined	in	the	Preamble	and	section	2(e)	of	the	
Bill may therefore be undermined.
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7.2 TRANSPARENCY AND PUBLIC PARTICIPATION
In various provisions, the Bill demonstrates a commitment to promoting transparency and public participation. 
A	new	creature	of	the	Bill	 is	the	office	of	the	Public	Procurement	Regulator.	One	of	the	functions	of	the	Public	
Procurement Regulator would be to develop and implement measures to ensure transparency in the procurement 
process	 and	 promote	 public	 involvement	 in	 the	 procurement	 policies	 of	 institutions	 (section	 5(1)	 (d)	 of	 the	
Procurement	Bill).	 It	 is	not	certain	if	 this	function	of	the	Regulator	would	be	limited	to	the	design	of	 local	SCM	
policies	or	if	it	would	extend	to	the	implementation	thereof.	However,	in	order	to	improve	transparency	and	enhance	
public participation in public procurement, the Public Procurement Regulator can require institutions to publish 
information on their procurement proceedings and allow the public to observe their adjudication processes for 
procurement above the prescribed threshold, unless for a national security reason the institution is permitted by 
the	Regulator	not	to	allow	the	public	to	observe	the	bid	adjudication	process	in	a	specific	matter	(section	5(2)(c)
(i)	and	(ii)	of	the	Procurement	Bill).	

One might argue that this new initiative is not far-reaching enough to ensure transparency since it depends on the 
discretion of the Regulator. Transparency and public participation could be better promoted if the legislation made 
it	compulsory	for	institutions	(municipalities)	to	publish	information	on	their	procurement	proceedings	and	allow	
the	public	to	observe	the	bid	adjudication	processes	for	all	procurement	above-defined	thresholds.	In	addition,	
the	legislation	does	not	expressly	indicate	that	where	an	institution	believes	that	national	security	considerations	
require	 that	 the	public	should	be	excluded	 from	a	bid	adjudication	process,	 the	 institution	should	apply	 to	 the	
Regulator for permission to do so. Furthermore, what would amount to genuine national security concerns is not 
addressed in the Draft Bill. 

The Bill does not make provision for access to information to the public on a very large scale. However, it does 
make	 provision	 for	 access	 to	 information	 to	 certain	 stakeholders	 in	 specific	 circumstances.	 Section	 7	 of	 the	
Bill enables the Regulator to share any information it holds with a number of institutions including the National 
Prosecuting Authority, which could inter alia simplify investigations of procurement irregularities. Section 25 of 
the Bill determines that the Regulator should publish the names of debarred bidders or suppliers. Bids should be 
advertised publicly. Sections 28, 29 and 30 of the Bill determine that certain information such as bid invitations 
and	bid	documentation	should	be	made	available	to	potential	bidders.	Lastly,	section	42(2)	of	the	Bill	mandates	
the procuring entity to notify unsuccessful bidders of the successful bidder and specify the name and address of 
the successful bidder. 

Section 36 of the Bill regulates the opening of bids but does not oblige institutions to open bids in public. 
Transparency could be enhanced if institutions were obliged to open bids in public. There is also no provision 
for	the	public	to	follow	the	examination	and	evaluation	of	bids	by	bid	evaluation	committees	and	bid	adjudication	
committees	(respectively,	sections	61	and	63	of	the	Draft	Public	Procurement	Bill).	The	Bill	does	not	prescribe	that	
concluded service delivery agreements should be made public. Although it could be argued that section 84 of the 
Municipal	Systems	Act	caters	for	this,	it	would	have	reduced	fragmentation	if	this	had	been	expressly	provided	
for in the Bill. 
Section	84(3)	of	the	Systems	Act	provides	that,	once	a	municipality	has	entered	into	a	service	delivery	agreement,	
it	must:	make	copies	of	the	agreement	available	at	its	offices	for	public	inspection	during	office	hours	and	give	
notice in the media of the particulars of the service that will be provided under the agreement, the name of the 
selected service provider, and the place where and period for which copies of the agreement are available for 
public inspection. The Bill could consolidate and improve on these requirements by requiring such agreements 
to	 be	 published	 on	 the	 website	 of	 all	 institutions,	 including	municipalities,	 for	 example.	 This	 would	 enhance	
transparency and potentially reduce the frequency of appeals and litigation.

7.3 FRONTING, FRAUD AND CORRUPTION
In several provisions, the Draft Bill also attempts to address the issues of fronting, corruption and fraud. This is 
evident,	for	example,	in	the	functions	and	powers	attached	to	the	office	of	the	Public	Procurement	Regulator.	One	
of	 the	functions	of	 the	Public	Procurement	Regulator	 is	 to	 ‘intervene	by	taking	appropriate	steps	to	address	a	
serious	or	persistent	material	breach’	of	the	Act	by	any	institution	(section	5(1)	(e)	of	the	Draft	Public	Procurement	
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Bill).	Although	the	exact	scope	of	these	powers	is	yet	to	be	defined,	it	suggests	that	the	Public	Regulator	may	be	
able	to	address	issues	of	corruption.	Questions	could	be	asked	on:	what	would	constitute	a	serious	or	persistent	
material	breach	of	the	Act?	What	would	be	covered	in	the	scope	of	‘appropriate	steps’?	These	notwithstanding,	one	
of the functions of the Public Procurement Regulator would be to establish and maintain registers for bidders and 
suppliers	debarred	from	participating	in	public	procurement	(section	5(1)	(i)	of	the	Draft	Public	Procurement	Bill).	
Where	the	Regulator	creates	a	database	of	prospective	suppliers	for	specified	goods	or	services,	municipalities	
‘may	only	procure’	goods	or	services	 through	written	price	quotations	 from	prospective	suppliers	 listed	 in	 that	
database	(section	117	of	the	Draft	Public	Procurement	Bill).	In	terms	of	section	22,	the	Regulator	has	wide	powers	
to	issue	a	debarment	order	against	a	bidder	or	supplier	for	different	reasons,	including	where	the	bidder	or	supplier:	
knowingly submitted false information in a bid or any document submitted to an institution in connection with a 
procurement process or contract; connived to interfere with the participation of other bidders; committed a corrupt, 
fraudulent, collusive or coercive practice; made a claim for payment on an order that had not been authorised; 
refused to sign a contract or provide performance security when required to do so; failure to perform a material 
contractual obligation, not due to circumstances beyond the control of the supplier; and has been convicted for 
offences	specified	in	the	Bill.	Any	bidder	or	supplier	subject	to	a	debarment	order	would	automatically	be	excluded	
from	procurement	processes	(s	24	of	the	Draft	Public	Procurement	Bill).

In terms of section 41 of the Bill, before awarding any bid, an institution must forward a written request to the 
Regulator to verify if a preferred bidder, or any of that bidder’s directors, members, trustees or partners, is listed 
on the register for bidders and suppliers debarred from public procurement. If the bidder or any director, member, 
trustee or partner of the bidder is listed in the register of bidders or suppliers debarred from public procurement, 
the	institution	must	reject	the	bid	(section	41(1)-(2)	of	the	Draft	Public	Procurement	Bill).	Although	this	has	the	
potential to increase bureaucratic red tape in the procurement process, it would contribute to curbing corruption. 
In	addition	to	the	above	measures,	the	prescribed	general	conduct	of	officials	in	procurement	and	the	provision	on	
the	disclosure	of	interests	are	directed	at	preventing	corruption	(sections	17	and	18	of	the	Draft	Public	Procurement	
Bill).	For	example,	SCM	officials	must	not	commit	or	abet	corrupt,	fraudulent,	collusive	and	coercive	practices	and	
must	disclose	any	financial	or	any	other	interests	related	to	procurement	in	which	they	participate	(s	17(e)	and	(h)	
of	the	Public	Procurement	Bill).	Furthermore,	an	institution	can	cancel	a	procurement	process	if	there	is	evidence	
of	corruption,	fraud,	coercion	or	collusion	amongst	the	suppliers	(section	39(1)	(h)	of	the	Draft	Public	Procurement	
Bill).	

The requirement to record and safeguard the proceedings of bid committees could enhance accountability and curb 
corruption. In terms of section 57 of the Bill, the proceedings of bid committees must be recorded electronically or 
in writing and such records or signed minutes must be kept in a secure environment for a period of at least 5 years 
after	the	fulfilment,	lapse	or	cancellation	of	the	contract	to	which	the	records	or	minutes	relate.	This	requirement	
would ensure that the assessments of bid committees are preserved for future reference. If implemented, this 
could enhance accountability and potentially curb corruption.

The oversight role of provincial treasuries could also be used to curb fraud and corruption. Section 66 of the Bill 
requires	that	provincial	treasuries	should	be	notified	in	writing	where	an	award	by	an	accounting	officer	(municipal	
manager)	deviates	from	the	recommendations	of	the	bid	evaluation	committee	or	a	bid	adjudication	committee.	
This provision would ensure that any deviation from the recommendations of the bid evaluation committee was 
justified	 in	writing	and	 that	provinces	played	an	oversight	 role	 in	SCM	decisions	 in	municipalities.	This	would	
minimise corruption as any award by a municipal manager would have to be consistent with the recommendations 
of the bid evaluation and bid adjudication committees. Any deviation from their recommendations would have to 
be	fully	justified	in	writing.	

If implemented, the offences created in section 118 of the Draft Public Procurement Bill could deter the practice of 
fronting, collusive or obstructive behaviour, fraud and corruption. These offences are punishable with imprisonment 
of	up	to	10	years	or	with	a	fine	and	imprisonment.

7.4 POLITICAL PRESSURE
Section	13	of	 the	Draft	Bill	addresses	 the	 issue	of	political	 interference	 in	SCM	decisions.	Accounting	officers	
and	SCM	officials	would	be	able	to	resist	unlawful	instructions	and	report	the	political	office	bearer	to	the	Minister	
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of Finance without being subjected to disciplinary proceedings. In addition, a municipal manager would bear 
the overall responsibility of ensuring that the SCM system was not abused and that measures were put in 
place	 to	prevent	abuse	 (section	67	of	 the	Draft	Public	Procurement	Bill).	Although	 there	 is	provision	on	what	
the	Accounting	 Officer	 should	 do	 when	 receiving	 instructions	 inconsistent	 with	 the	Act	 (section	 11(3)	 of	 the	
Draft	Public	Procurement	Bill),	the	Bill	is	silent	on	what	happens	if	the	Accounting	Officer	is	being	subjected	to	
disciplinary	action	for	insubordination.	It	is	not	clear	if	he/she	would	simply	have	to	follow	the	ordinary	route	for	the	
resolution	of	labour	disputes.	Implementing	this	provision	would	remain	a	challenge,	especially	as	SCM	officials	
and	accounting	officers	on	temporary	contracts	may	have	genuine	fears	that	their	contracts	may	not	be	renewed.
Section	13	of	the	Bill	is	silent	on	the	sanction	or	consequences	for	the	manager	or	public	office	bearer,	however.		
The	section	should	also	make	express	references	to	Protected	Disclosures	Act	26	of	2000,	which	protects	whistle-
blowers.	If	sufficient	protection	is	provided	to	accounting	officers,	they	could	more	easily	blow	the	whistle	where	
political	officials	pressure	them	to	act	unlawfully.

Political	pressure	and	even	corruption	could	 further	be	minimised	 if	businesses/companies	owned	by	political	
parties	 could	 be	 added	 to	 the	 list	 of	 those	 automatically	 excluded	 from	 participating	 in	 public	 procurement	
processes	in	terms	of	section	24	of	the	Draft	Public	Procurement	Bill	(2020).

7.5 HUMAN CAPACITY DEVELOPMENT 
Human	capacity	development	is	assured	in	a	number	of	provisions	in	the	Draft	Bill.	For	example,	one	of	the	functions	
of	the	Public	Procurement	Regulator	is	to	guide	and	support	officials	and	institutions	to	ensure	compliance	with	
the	Act	by	developing,	promoting	and	supporting	the	training	and	professional	development	of	officials	involved	in	
procurement	(section	5(1)(b)(ii)	of	the	Draft	Public	Procurement	Bill).	Given	the	power	of	municipalities	to	manage	
their	own	administration	 in	a	manner	 that	enables	 them	to	execute	 their	powers	and	 functions,	 they	could	on	
their	initiative,	also	organise	the	training	of	SCM	officials.	Despite	the	commitment	to	promoting	the	professional	
development	of	SCM	officials,	there	is	no	commitment	towards	professionalising	SCM	in	South	Africa.	

7.6 LEGAL INTERPRETATION
In	terms	of	section	56	of	the	Draft	Bill,	technical	advisers	and	subject	experts	could	be	appointed	by	a	municipal	
manager to assist a bid committee with technical aspects related to a bid. They would not have voting rights in 
any bid committee. This provision could be purposefully interpreted to include procurement practitioners with 
expertise,	 including	 those	specialised	 in	procurement	 law	and	policy.	This	 is	a	welcome	 intervention	which	 is	
supposed	to	guide	SCM	officials	 to	make	correct	decisions.	However,	 the	provision	can	potentially	be	abused	
through	the	hiring	of	unnecessary	consultants,	usually	at	huge	expense	to	municipalities.

7.7 THE USE OF INFORMATION TECHNOLOGY
There	 is	 an	 express	 commitment	 in	 section	 2(b)	 (v)	 of	 the	 Bill	 to	 use	 technology	 to	 simplify	 procurement	
processes. One of the functions of the Public Procurement Regulator is to promote the use of technology in public 
procurement	(section	5(1)	(k)	of	the	Draft	Public	Procurement	Bill).	Section	15	of	the	Bill	obliges	institutions,	to	the	
extent	possible,	to	use	information	and	communication	technology	to	implement	any	of	the	procurement	methods	
envisaged in the Bill.

7.8 REDUCING BUREAUCRACY
The ultimate responsibility for reducing bureaucratic red tape lies with every municipality. However, if the 
commitment in the Draft Bill to promote the use of technology comes through, this might reduce the quantity of 
the	bureaucracy	presently	experienced.	In	addition,	if	the	Public	Procurement	Regulator	developed	standard	bid	
documents	for	use	by	institutions	(section	5(2)	(a)	of	the	Draft	Public	Procurement	Bill),	this	could	also	reduce	
the	amount	of	administrative	work	involved.		In	terms	of	section	118(2)(b)	of	the	Draft	Bill,	a	person	who	delays	
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the	evaluation	of	a	bid	or	the	awarding	of	a	contract	without	justifiable	cause	commits	an	offence	and	is	liable	on	
conviction	to	a	fine	or	to	imprisonment	for	a	term	not	exceeding	three	years	or	both.	

7.9 PROVINCIAL OVERSIGHT 
In	line	with	its	oversight	role,	section	66	of	the	Bill	requires	that	provincial	treasuries	should	be	notified	in	writing	
where a municipal manager makes an award for a bid that deviates from the recommendations of the bid 
evaluation committee or a bid adjudication committee. In addition, municipalities would be required to submit their 
approved	annual	procurement	plans	to	provincial	treasuries	by	a	date	as	determined	by	instruction	(section	69(1)	
(a)	to	(3)	of	the	Draft	Public	Procurement	Bill).	This	would	potentially	allow	a	province	to	monitor	procurement	in	
municipalities.

7.10 POSITIONING OF THE SCM UNIT
The	 complaint	 about	 the	 office	 of	 the	 CFO	 overriding	 the	 decisions	 of	 bid	 evaluation	 and	 bid	 adjudication	
committees under the 2005 SCM Regulations seems to have been addressed in the Draft Bill. The system of 
delegated	authority	(to	the	CFO)	under	the	2005	SCM	Regulations	is	not	present	in	the	Bill.		Under	the	Bill,	the	bid	
evaluation	committee	evaluates	bids	and	makes	recommendations	to	the	adjudication	committee,	which	confirms	
or	varies	the	recommendations	to	the	accounting	officer.	The	CFO	does	not	feature	here.	This	means	that	the	
placement of the SCM Unit in a municipality would depend on the size of the municipality.

7.11  THE PUBLIC PROCUREMENT BILL AND THE DISTRICT 
DEVELOPMENT MODEL 

The Draft Public Procurement Bill is silent on procurement at the district level. An argument could be made that 
district municipalities should be responsible for procurement decisions relating to the areas listed in their powers 
and functions under section 84 of the Municipal Structures Act, which deals with the division of functions and 
powers	between	district	and	local	municipalities.	It	is	difficult	to	envisage	how	a	district	municipality	could	execute	
the functions in section 84 of the Municipal Structures Act without the necessary powers to procure the goods and 
services necessary to comply with the duties listed in that provision.

Despite	the	above	finding,	of	14	participants	in	the	survey	who	responded	to	the	question	of	whether	the	Draft	
Bill would enable the district development model to achieve its objectives, 57.1 per cent answered positively. The 
following	reasons	were	given:

•	 The District would be more involved with procurement, and this could be more useful in emergency procurement 
during disasters like COVID 19.

•	 A	district	model	would	assist	 in	knowledge	sharing,	something	that	 is	difficult	 to	achieve	within	the	current	
legal framework 

•	 Consolidating the regional economic spending could have a serious positive spin for procurement—more 
developmental and focussed regional investment.

It is obvious from the above responses that the survey participants merely advanced reasons in support of the 
district development model without reference to any provision in the Bill itself. This may suggest that although 
these respondents would generally love to see the district model utilised for procurement, they did not realise that 
the	Draft	Bill	does	not	expressly	address	this	aspect.	

As already indicated in 5.9 above, there are concerns about the potential of using a district development model 
to procure goods and services for the entire district. Apart from the overt lack of a legal, regulatory framework, 
concerns	have	been	raised	about	a	greater	risk	of	exposure	to	corruption	and	the	creation	of	more	bureaucratic	
red tape. An optimistic outlook on the potential of this model can be premised on the view that it might depend on 
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the integrity of the model and structure adopted for district procurement and whether these assure smooth and 
uncomplicated approval mechanisms.

Besides	the	above,	it	should	be	noted	that	the	Bill	does	not	address	some	of	the	concerns	expressed	by	SCM	
officials	in	the	survey.	For	example,	it	does	not	create	a	system	to	rotate	out	companies	in	supply	chain	processes.	
Areas that need improvement in the Bill are discussed below.

8.  PROPOSALS FOR INCLUSION IN THE LEGAL 
FRAMEWORK ENGENDERED BY THE DRAFT 
PROCUREMENT BILL

Despite the gains that have been made in the Public Procurement Bill, there is still room for improvement in certain 
areas. The paragraphs that follow focus solely on areas that are directly relevant to and affect local government. 

8.1 CHAPTER 1 OF THE BILL

Definitions
The	definition	of	value	for	money	is	too	long	and	sector/category-specific.	This	may	give	rise	to	confusion	since	
not	all	 sectors	may	be	expressly	 covered.	 It	 is	 suggested	 that	 one	meaning	 should	be	assigned	 to	 value	 for	
money; that is, the optimal use of resources to achieve the intended goals. 

Objects of the Bill 
Since	South	Africa	has	signed	and	ratified	the	United	Nations	Convention	Against	Corruption	(2003),	it	is	suggested	
that a further objective of the Bill be added, which is to give effect to South Africa’s obligations under article 9 of 
the	United	Nations	Convention	Against	Corruption	(UNCAC).	Article	9	of	the	UNCAC	requires	each	State	Party	
to take steps to establish appropriate systems of procurement based on transparency, competition and objective 
criteria in decision-making, that are effective in preventing corruption. Although the national government signed 
and	ratified,	the	UNCAC,	all	spheres	of	government	have	a	responsibility	to	comply	with	the	obligations	incurred.

Regulation of donor funding
The	Draft	Bill	 extends	 its	application	 to	all	procurement	carried	out	by	 institutions,	 including	procuring	goods,	
services	and	infrastructure	by	donor	funding	(section	3(2)	of	the	Draft	Public	Procurement	Bill).	The	Bill	further	
stipulates	that	in	the	event	of	a	conflict	between	a	provision	in	the	Bill	and	a	procurement	rule	of	a	donor	or	funding	
agency,	the	Bill	prevails	(section	3(3)	of	the	Bill).	It	is	submitted	that	although	there	is	good	thinking	behind	this	
approach	 to	 the	 regulation	of	 the	use	of	 donor	 funds,	 these	 sub-sections	also	 raise	potential	 difficulties.	The	
approach	in	effect	means	that	a	donor	will	not	be	able	to	determine	how	his/her/its	funds	can	be	spent,	and	this	
may	discourage	 some	of	 them	 from	 funding	 specific	 projects.	 In	 a	 context	where	a	majority	 of	municipalities	
struggle	to	generate	enough	finances,	this	may	weaken	a	potential	source	of	funding.	A	better	approach	could	
be to allow the use of donor funding to be regulated at the institutional level, subject to the requirements of 
transparency and accountability.

8.2 CHAPTER 2 OF THE BILL

The Public Procurement Regulator
The Public Procurement Regulator is established within the National Treasury to generally assist in ensuring that 
institutions	comply	with	the	Bill.	However,	the	role	of	the	National	Treasury	(NT)	in	the	implementation	of	the	Bill	is	
not	expressly	defined.	To	avoid	confusion	and	ambiguity,	the	role	of	the	NT	in	the	implementation	of	the	Bill	should	
be	expressly	defined.
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In	order	to	strengthen	the	office	of	the	Public	Regulator,	 it	 is	necessary	to	protect	 its	 independence.	This	may	
require that it should be removed from the NT and established as an independent agency.

Section	5(1)	(d)	of	the	Draft	Bill	provides	that	the	Regulator	must	promote	public	involvement	in	the	procurement	
policies	of	institutions.	As	an	entity	in	a	national	government	department	(National	Treasury),	it	is	not	clear	how	the	
Regulator would promote public involvement in the procurement policies of municipalities and municipal entities. 
The rationale for promoting public participation in municipalities through the Regulator and the manner in which 
this would be managed and facilitated are doubtful. The requirements of public participation in local government 
are	already	extensively	covered	in	Chapter	4	of	the	Local	Government:	Municipal	Systems	Act	32	of	2000,	for	
example.	

The approach adopted in the Bill has the danger of adding another layer of regulation to municipalities, thereby 
potentially depriving them of the initiative required to facilitate public participation in local procurement in a manner 
that	is	context-sensitive.	This	function	of	the	Regulator	could	be	deleted	from	the	Draft	Bill.	It	is	proposed	that	‘and	
promote	public	involvement	in	the	procurement	policies	of	institutions’	should	be	replaced	with	‘and	implementation	
procedures’. This would ensure that some minimum implementation procedures could be standardised, thereby 
promoting uniformity in public institutions. This could eliminate gatekeeping in public procurement. This power could 
be	used	to	set	out:	the	procedure	for	the	submission	of	tender	response	documents	to	institutions;	the	procedure	
for	opening	tenders;	pre-qualification	screening;	the	safeguarding	of	tender	documents	during	evaluations;	and	
the preservation of the proceedings of various procurement governance structures.

Section	5(1)	(e)	of	the	Draft	Bill	gives	the	Regulator	the	power	to	intervene	in	a	municipality	by	‘taking	appropriate	
steps to address a serious or persistent material breach of this Act,’ yet the Bill is mute on what would constitute 
a	‘serious	or	persistent	material	breach’.	For	the	sake	of	clarity	and	legal	certainty,	it	is	necessary	for	these	terms	
to	be	defined	in	the	Definition	section	of	the	Bill.

Section	5(1)	 (f)	of	 the	Draft	Bill	 gives	 the	Regulator	 the	power	 to	 reconsider	decisions	of	 institutions	such	as	
municipalities.	 The	 exact	 scope	 of	 this	 power	 is	 unspecified,	 which	 raises	 several	 questions.	 For	 example:	
What	criteria	would	be	used	to	determine	whether	decisions	of	institutions	need	to	be	reconsidered?	Could	the	
reconsideration of the Regulator be challenged? Does reconsideration include the power to replace a decision 
made by an institution with that of the Regulator? In the case of the last question, it is submitted that if the 
Regulator’s	powers	allowed	him/her	to	replace	a	decision	made	by	a	municipality,	that	would	be	an	overreach.	
This would amount to an entity in the national sphere usurping the power and function of an autonomous institution 
in the local sphere.

Section	5(2)	(e)	of	the	Draft	Bill	gives	the	Regulator	the	power	to	specify	the	institutional	arrangements	and	roles	
and	responsibilities	 in	 institutions	 in	a	manner	consistent	with	 laws	on	public	finance	management	and	public	
administration. It is submitted that this power potentially violates the right of municipalities to administrative self-
organisation	granted	in	section	153(a)	of	the	Constitution.	The	administrative	structure	of	a	municipality	should	be	
informed	by	its	local	context,	including	the	available	resources.

Section	5(2)	(g)	of	the	Bill	gives	the	Regulator	the	power	to	issue	binding	instructions	to	institutions.	It	is	suggested	
that this provision be amended to state that the Regulator can issue instructions after consulting NT and provincial 
Treasuries.	This	would	avoid	the	issuance	of	conflicting	instructions.

Provincial oversight
Section	 9(1)	 (a)	 (i)	 of	 the	Bill	 gives	 the	 provincial	 treasury	 powers,	within	 its	 provincial	 treasury,	 to;	 exercise	
control over the implementation of the procurement function.’ These powers appear to be wide, and if applied 
to	municipalities,	the	exercise	of	control	over	local	procurement	functions	could	lead	to	a	potential	overreach	of	
the institutional autonomy of local government by the Provincial Treasury. Control over the implementation of the 
procurement	function	in	a	municipality	should	rest	with	the	municipal	manager	as	the	Accounting	Officer	in	the	
institution.	It	is	suggested	that	section	9(1)	(a)	(i)	of	the	Draft	Bill	should	be	deleted	from	the	Bill.

Section	 9(1)	 (c)	 gives	Provincial	Treasuries	 the	 power	 to	 intervene	 by	 taking	 appropriate	 steps	 to	 address	 a	
material breach of the Act by any institution in its provincial administration. It is desirable for the Bill to clearly 
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indicate the steps that would have to be taken by Provincial Treasuries to ensure compliance. This would provide 
legal certainty.

Section	 9(2)	 (c)	 of	 the	Bill	 should	 be	 deleted	 or	 reworded.	 It	 currently	 states	 that	 a	Provincial	Treasury	may	
investigate any procurement policy applied by an institution. A policy cannot be investigated. Its implementation 
can be monitored, and where there is an alleged breach, this can be investigated, preferably by law enforcement 
agencies.	In	the	same	vein,	section	9(2)	(d)	of	the	Bill	should	be	reworded	to	state	that,	after	consultation	with	the	
Regulator, a Provincial Treasury can investigate the implementation of a procurement policy by a municipality or 
municipal	entity.	The	Provincial	Treasury	cannot	investigate	‘any	procurement	policy	applied	by	an	institution’.	It	
can monitor the implementation and investigate allegations of non-compliance. 

General procurement requirements 
Section	10(1)	(e)	of	the	Bill	requires	that	institutions	strive	to	obtain	‘the	best’	value	for	money.	It	is	suggested	that	
these words should be deleted since they are already implied in the requirement of value for money.
Although	section	10(3)(a)	of	the	Draft	Bill	requires	that	institutions	contract	only	with	bidders	that	are	tax	compliant,	
it	 does	 not	 indicate	 how	 institutions	 should	 deal	with	 a	 situation	where	 the	 prospective	 bidder	 submits	 a	 tax	
clearance	certificate	that	will	expire	prior	to	the	evaluation	of	the	bid.	It	is	desirable	for	the	Bill	to	state	that	such	
a	bidder	will	be	allowed	to	submit	a	new	tax	clearance	certificate	as	proof	of	tax	compliance.	In	addition,	section	
10(3)	(a)	of	the	Bill	should	be	reworded	to	provide	that	an	institution	may	also	contract	with	bidders	that	have	‘a	
tax	status	that	recognises	a	valid	arrangement	with	the	South	African	Receiver	of	Revenue	or	Tax	Ombud.’	It	is	
submitted that if a tenderer has a valid arrangement with SARS, it should be considered for an award because 
SARS	expects	the	tenderer	to	honour	the	repayment	arrangements.	Such	funds	can	be	secured	through	any	legal	
operations, including procurement contracts. 

Section	10(3)	(b)	of	the	Bill	should	add	that	institutions	will	contract	only	with	bidders	that	comply	with	the	Labour	
Relations Act 66 of 1995. This Act seeks to promote fair labour practices in the workplace. The provision currently 
focusses	on	compliance	with	the	Employment	Equity	Act	55	of	1998	and	tax	requirements	only.	It	is	suggested	that	
a	further	subsection	be	added	to	section	10(3)	of	the	Bill	to	make	it	compulsory	for	any	potential	service	provider	
to	produce	a	Municipal	Services	Rates	compliance	certificate,	prior	to	being	awarded	a	government	contract.

Section	13(3)	of	the	Bill	should	be	reworded	so	as	to	insert	new	words	as	follows:	‘If	the	office	bearer	or	other	
person fails or refuses to provide the instructions in writing, the affected person must not comply with the [unlawful 
unwritten]	instruction…’	This	inclusion	seeks	to	further	protect	the	affected	official.

Information technology and e-procurement
Section	15	of	the	Bill	provides	that	institutions	must,	to	the	extent	possible,	use	information	and	communication	
technology to implement any procurement method envisaged in the Act. Although this emphasises the commitment 
to e-procurement, section 15 does not elaborate further. It is not clear if there is a duty on institutions to procure 
e-procurement systems. It is suggested that there should be a clear commitment to the use of e-procurement in 
the public sector and that reasonable timeframes be set to completely migrate to e-procurement.

The	Regulator	should	be	given	the	power,	to	the	extent	practically	possible,	to	use	the	provisions	of	the	Act	to	
enter into a strategic partnership for the provision of ICT solutions to implement any of the procurement methods 
in this Act.

8.3 CHAPTER 3 OF THE BILL

Integrity in procurement
Section	18	of	the	Draft	Bill	focusses	on	the	disclosure	of	the	interests	of	officials,	close	associates	and	relatives	in	
procurement.	The	provision	is	silent	about	the	need	for	political	office	bearers	to	disclose	their	interests.	Although	
officials	form	part	of	the	bid	committees,	it	is	submitted	that	the	provision	should	be	framed	to	oblige	political	office	
bearers to disclose their interests for the purpose of enhancing transparency in the award of tenders.
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It	is	suggested	that	a	subsection	(section	18(1)(c))	be	introduced	into	the	Bill	to	prevent	officials	with	a	direct	or	
indirect	 interest	 in	 the	procurement	decision	of	an	 institution,	who	are	excluded	 from	relevant	deliberations	or	
decision-making	processes,	from	engaging	with	officials	that	were	involved	in	such	decisions	on	matters	relating	
to	procurement.	This	would	strengthen	section	18(1)	(a)	and	(b)	of	the	Act.	

Section	20(2)	of	the	Draft	Bill	should	be	worded	in	a	manner	that	allows	an	institution	to	institute	legal	proceedings	
for damages suffered, against a bidder or supplier against whom a debarment order has been issued by the 
Regulator.

Section	24	of	 the	Bill	 lists	persons	who	are	automatically	excluded	 from	procurement	processes.	Companies	
owned	by	political	parties	should	be	added	to	this	 list	and	be	automatically	excluded.	This	would	enhance	the	
integrity of the system.

There	is	a	contradiction	between	sections	25(1)	and	22(1)	of	the	Bill.	Section	22(1)	provides	that	the	Regulator	
must issue a debarment order against a supplier or bidder who commits any of the acts listed in that provision. 
Section	22(2)	 then	 indicates	 that	 institutions	should	 report	 suppliers	and	bidders	who	commit	any	of	 the	acts	
listed	in	section	22(1)	of	the	Bill.	However,	section	25(1)	provides	that	‘An	institution	must	immediately	inform	the	
Regulator	of	the	debarment	of	a	bidder	or	supplier	in	terms	of	section	22(1).’	This	is	contradictory	because	the	
power	to	debar	a	supplier	or	bidder	rests	with	the	Regulator.	Section	25(1)	should	rather	impose	a	duty	on	all	
institutions	to	report	to	the	Regulator	where	a	supplier	or	bidder	commits	any	of	the	acts	listed	in	section	21(1)	of	
the Act.

Section	25(2)	of	 the	Bill	should	be	reworded	to	ensure	that	 the	names	of	debarred	bidders	are	published	and	
linked to the Central Supplier Database so that all institutions can be aware of them. This information should be 
publicly available for anyone to be able to access it. This would enhance transparency.

8.4 CHAPTER 4 OF THE BILL

Preferential Procurement
The Draft Bill proposes the repeal of the Preferential Procurement Policy Framework Act of 2000 and would 
thereby do away with its preferential point system that has generated a lot of contestation since it came into effect. 
Regrettably, the Chapter does not provide any details on how preferential procurement would be used to enhance 
socio-economic development, promote the sustainable growth of SMMEs, and industrialisation. Instead, the Bill 
gives the Minister of Finance the power to develop regulations to guide a new preferential procurement regime, 
after	consulting	other	responsible	Ministers,	to	prescribe	a	framework	for	preferential	procurement	(section	26	of	
the	Public	Procurement	Bill).	Such	consultation	should	produce	integrated	guidelines	that	are	capable	of	meeting	
clearly	defined	socio-economic	policy	objectives.	The	guidelines	would	help	in	the	implementation	of	the	Act.	In	
view of the requirement for engagement, it is necessary that SALGA, as the representative and voice of local 
government, should be consulted before the new framework is published. This notwithstanding, SALGA is of the 
view	that	any	new	framework	for	preferential	procurement	should	expressly	focus	on	the	need	to	promote	the	
sustainable growth of SMMEs instead of focussing on empowering a handful of individuals. SMMEs have the 
potential to drive new innovation ecosystems, to shift consumer behaviour towards a digital era, and to contribute 
to employment and poverty alleviation. 

8.5 CHAPTER 5 OF THE BILL

Bidding process 
Section 28 of the Bill deals with the invitation to bid. It does not make provision for invitations to bid for consultancy 
services. This omission should be addressed. 
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Section	31	of	 the	Bill	 deals	with	 the	submission	of	bids.	Section	31(2)	of	 the	Bill	 should	expressly	 recognise	
electronic means of submitting bids. It currently provides that an institution may specify that bids be submitted by 
hand, mail, courier or other methods determined by instruction.

Bid security
Section 32 of the Bill deals with bid security. It provides that, if applicable, and in the manner, as may be prescribed, 
an institution must include in the bid documents the requirements for bid security. However, bid security is not 
defined,	and	no	indication	is	given	as	to	whether	it	is	centrally	regulated	or	if	it	can	be	arbitrarily	determined	by	an	
institution. In addition, the rationale for bid security is doubtful, and it is not certain if it is applicable to the disposal 
of assets only. If bid securities apply only to the disposal of assets, this requirement should be moved to Chapter 
8	of	the	Bill,	which	specifically	deals	with	the	disposal	of	assets.	Furthermore,	there	is	no	provision	for	the	refund	
of security bids. These issues need to be addressed to promote legal certainty.

Deadline for submission of bids
Section 33 of the Draft Bill deals with deadlines for the submission of bids. It contains a peremptory four-week 
period	which	must	be	open	for	 the	receipt	of	applications	for	prequalification	and	bids.	 It	 is	unproductive	for	a	
fixed	deadline	to	be	determined	at	 the	 level	of	 legislation.	A	more	rational	approach	might	be	to	empower	the	
Regulator to issue guidelines on deadlines to be followed, taking into consideration different categories and 
financial	 thresholds.	Deadlines	set	by	any	 institution	should	 then	be	consistent	with	 the	guidelines	set	by	 the	
Regulator.	Deadlines,	whether	2	or	4	or	6	weeks,	generally	depend	on	the	complexity	of	the	goods	and	services	
that are required. The institution’s Supply Chain Management Policy and Standard Operating Procedure should 
be able to give the details on which type of bids would require a deadline of 2 or 4 or 6 weeks as informed by the 
guidelines developed by the Regulator. 

Withdrawal and modification of bids
Section	34	of	the	Bill	deals	with	the	withdrawal	and	modifications	of	bids.	Section	34(1)	of	the	Draft	Bill	allows	
a bidder who has submitted a bid to modify or withdraw it before the deadline, subject to a written notice to the 
institution. It is suggested that this provision should be revised to allow the bidder to withdraw and submit a new 
bid	before	 the	expiry	of	 the	deadline,	but	not	 to	amend	 the	bid	already	submitted,	as	 this	would	 lead	 to	work	
overload for SCM teams and open the door to bid tampering.

The examination and evaluation of bids
Section	37	deals	with	 the	examination	and	evaluation	of	bids.	Section	37(3)	of	 the	Bill	should	be	reworded	to	
provide	that,	if	a	prequalification	procedure	is	applicable,	an	institution	must	conduct	a	pre-qualification	screening	
in a transparent and objective manner. The requirement of transparency would reduce gatekeeping. 

The rejection of bids or proposals
Section	38	deals	with	the	rejection	of	bids	or	proposals.	Section	38(2)	(b)	of	the	Draft	Bill	provides	that	an	institution	
can	reject	a	bid	at	any	time	before	the	award	of	a	procurement	contract	if	‘the	bid	with	the	lowest	evaluated	price	is	
substantially above or below the applicable cost estimate.’ The Draft Bill is mute on how to determine if a price is 
substantially above or below the applicable cost estimate. The rejection of a bid based on this sub-section would 
always	be	contestable.	The	phrase	 ‘substantially	above	or	below’	needs	 to	be	clarified.	 It	may	mean	different	
things	to	different	people.	The	threshold	of	or	criteria	for	a	bid’s	being	‘substantially	above	or	below’	should	be	
defined.		Besides,	the	rejection	of	bids	takes	place	during	the	evaluation	phase.	The	subsection	should,	therefore	
be rephrased to indicate that an institution can reject a bid during the evaluation phase.

Cancellation of procurement
Section 39 of the Bill deals with the cancellation of the procurement process. It provides that an institution can 
cancel	the	procurement	process	if	an	insufficient	number	of	bids	is	received	to	determine	competitiveness.	In	the	
absence	of	further	guidance	from	the	Regulator,	it	is	difficult	to	determine	what	would	constitute	an	insufficient	
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number	of	bids.	The	sub-section	should	 therefore	be	 rephrased	 to	 read	 that	 ‘insufficient	bids	are	 received	 to	
determine competitiveness as prescribed by the Regulator.’ 

Verification of bidders and suppliers
Section	41	of	the	Bill	deals	with	the	verification	of	bidders	and	suppliers.	Section	41(1)	requires	that	before	an	
institution awards any bid, it must forward a written request to the Regulator to verify if a preferred bidder or any 
of the bidder’s members, directors, trustees or partners is listed on the register of bidders debarred from public 
procurement processes. If the bidder or any of its members, trustees, directors or partners is listed in the register 
for	debarred	bidders	and	suppliers,	 the	 institution	 is	obliged	to	reject	 the	bid	(section	42(2)	of	 the	Draft	Public	
Procurement	Bill).	It	is	submitted	that	the	Bill	should	be	revised	to	recommend	that	a	second-best	bidder	should	
be	recommended	for	verification	if	the	first	preferred	bidder	is	rejected.	

The process of submitting a second recommendation to the Regulator would delay the procurement process. In 
the main, it is submitted that a better approach to shorten this process would be to make the details of debarred 
suppliers	available	on	the	CSD	for	SCM	officials	to	verify	or	check	against	and	attach	a	report	from	the	system	
to	bids	that	will	be	evaluated.	This	could	be	included	in	the	checklist	of	SCM	as	part	of	the	verification	process.	
This	is	also	among	the	functions	of	the	Bid	Evaluation	Committee	in	section	61(e)	of	the	Draft	Bill.	The	proposed	
approach would reduce the amount of red tape to be dealt with.

The award of procurement contracts
Section	42	deals	with	the	award	of	procurement	contracts.	Section	42(6)	of	the	Draft	Bill	provides	that	institutions	
may award a procurement contract to qualifying multiple bidders as may be prescribed. This provision suggests 
that regulation or an instruction note will be adopted to further detail how such awards should be made. It is 
suggested that such an enabling framework should address whether subcontracting should still be assessed in 
the circumstances. The Regulator should also consider revising the procurement threshold for municipalities and 
municipal entities.

Transversal procurement
Section	43(5)	of	 the	Bill	provides	 that	an	 institution	must	participate	 in	 transversal	contracts	applicable	 to	 the	
institution	unless	the	relevant	treasury	has	exempted	the	institution	from	such	participation	(section	43(5)	(a)	of	
the	Draft	Public	Procurement	Bill).	In	this	regard,	the	relevant	treasury	can	exempt	an	institution	if	exceptional	
circumstances make it impossible, impractical or uneconomical to participate in the contract, or national security 
is	 likely	 to	be	compromised.	 It	 is	suggested	 that	a	sub-section	should	be	 included	 in	section	43(5)	of	 the	Bill	
indicating	that	written	reasons	must	be	given	indicating	the	nature	of	the	exceptional	circumstances	which	warrant	
the	exemption	of	an	institution	from	participating	in	a	transversal	contract.	This	would	enhance	transparency	and	
credibility.

The relevant treasury is required to provide institutions with the list of goods, services or infrastructure that are 
proposed	to	be	procured	in	the	next	financial	year	through	transversal	contracts	at	least	six	months	before	the	
commencement	of	the	next	financial	year	(section	47(6)	and	(7)	of	the	Draft	Public	Procurement	Bill).	Given	the	
different	financial	years	for	the	Public	Finance	Management	Act	1	of	1999	(PFMA)	and	MFMA,	the	list	should	be	
provided	to	municipalities	before	1	January	every	year	in	terms	of	the	financial	year	envisaged	in	the	MFMA.

The National Treasury, the DTI and other relevant departments can use the requirements for transversal 
procurement to promote localisation and industrialisation by earmarking goods that should be purchased through 
transversal contracts.

Public-private partnerships
The	process	for	 the	approval	of	a	Public-Private	Partnership	(PPP)	agreement	 in	the	Bill	 is	cumbersome	(see	
sections	44,	46(5),	47(2)	(b),	47(5)	(a)	and	48(2)	of	the	Draft	Public	Procurement	Bill).	A	feasibility	study	conducted	
by	a	municipality	must	be	approved	by	a	relevant	treasury	(section	46(5)	of	the	Bill).	A	relevant	provincial	treasury	
must approve the bid documentation, including a draft public-private partnership agreement before a municipality 
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can	issue	bid	documents	to	prospective	bidders	(section	47(2)	(b)	of	the	Bill).	After	evaluating	the	bids	received	
in the procurement process, before appointing the preferred bidder, a municipality must submit a report of the 
evaluation	process	to	a	relevant	treasury	for	approval	(section	47(4)	of	the	Bill).	

The	relevant	treasury	must	approve	the	process	and	inform	the	municipality	in	writing	of	the	approval	(section	
47(5)	 (a)	 of	 the	 Bill);	 and	 after	 concluding	 the	 procurement	 process,	 before	 a	municipality	 concludes	 a	 PPP	
agreement with the preferred bidder, the relevant treasury must approve the PPP agreement in writing together 
with	other	documents	aimed	at	assuring	the	sustainable	implementation	of	the	partnership	agreement	(section	
48(1)	and	(2)	of	the	Bill).		The	process	could	be	simplified	and	shortened	by	developing	detailed	guidelines	to	
be followed by municipalities and then requiring only one treasury approval for the signing of the contract. If the 
process is communicated very clearly in advance to potential suppliers and bidders, it may curb appeals and 
litigation	that	may	arise	from	it.	When	this	Bill	becomes	law,	no	new	PPP	agreement	can	be	completed	without	
obtaining	the	prescribed	treasury	approvals	(section	51	of	the	Bill).	

8.6 CHAPTER 6 OF THE BILL

Supply chain management system
Section 52 of the Bill requires institutions to develop, maintain and implement a supply chain management 
system	that	is	consistent	with	the	Act.	Section	52(2)	(a)	to	(h)	lists	a	number	of	pieces	of	legislation	that	a	supply	
chain management system of all institutions must be consistent with. It fails to indicate that they should also be 
consistent	with	any	model	procurement	policy	determined	by	the	Public	Regulator	in	terms	of	section	5(2)	(d)	of	
the Act. Although a model procurement policy would not have binding legal effect, it would be intended to further 
guide institutions. It is suggested that this omission should be corrected.

Establishment of procurement units
Section	53	deals	with	the	establishment	of	procurement	units	in	institutions.	Section	53(2)	(c)	of	the	Bill	should	
be worded in a manner that prescribes the number of times per year that a procurement unit must report to the 
institution	on	the	performance	of	its	SCM	system.	Therefore,	the	term	‘regular’	reporting	in	section	53	(2)	(c)	the	
Bill should be removed and replaced with the actual time periods.

Bid committees
Sections	58,	60	and	62	of	the	Bill	deal	with	the	composition	and	functions	of	bid	specification,	bid	evaluation	and	
bid adjudication committees. Sections 58, 60 and 62 of the Draft Bill do not specify whether the same members 
can	 participate	 in	 the	 bid	 specifications	 committee,	 bid	 evaluation	 committee	 and	 bid	 adjudication	 committee	
pertaining to the same contract, or if there should be different members all together in these different committees. 
The	Bill	should	specify	whether	all	or	some	of	the	members	of	the	bid	specifications	committee	can	participate	in	
the	bid	evaluation	committee.	It	is	important	to	specify	this.	Where	different	members	are	spread	across	different	
committees, this has the potential to improve controls and enhance the quality of assessments. However, it 
should be noted that some municipalities may not have the capacity to place different members in these three 
committees. 

Accounting officers and the recommendations of bid adjudication com-
mittees
Section	 64	 of	 the	 Bill	 deals	 with	 the	 decisions	 of	 accounting	 officers	 or	 an	 accounting	 authority	 on	 the	
recommendations	of	bid	adjudication	committees.	Section	64(b)	of	the	Draft	Bill	should	be	reworded	to	provide	
that,	where	an	accounting	officer	or	an	accounting	authority	decides	 to	proceed	with	 the	award	of	a	bid	or	 to	
start afresh with the process, after receiving recommendations from the bid evaluation and bid adjudication 
committees, such a decision should be recorded in writing and include the reasons for making the decision. The 
current wording of the subsection does not require that the decision should be recorded in writing and that written 
reasons should be furnished.
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Disagreement between the bid evaluation and bid adjudication commit-
tees
Section 65 of the Bill deals with disagreement between the bid evaluation and bid adjudication committees. 
This section suggests that a bid adjudication committee can effectively override the recommendations of the bid 
evaluation	committee	and	make	its	own	recommendations	to	the	accounting	officer.	Section	65	of	the	Draft	Bill	
should be reframed to ensure that the adjudication committee’s recommendations, including the reasons for the 
decision,	should	be	recorded	in	writing.	This	can	be	catered	for	by	framing	the	last	part	of	the	sentence	as:	“…the	
bid adjudication committee’s written recommendation must include the reasons for the decision.”

Section	66(1)	(a)	and	(b)	of	the	Bill	requires	that	the	accounting	officer	or	accounting	authority	must	report	to	the	
relevant Treasury any award made where the recommendation of the bid evaluation committee was rejected by 
the bid adjudication committee, or the recommendation of the bid adjudication committee was rejected by the 
accounting	officer	or	accounting	authority	and	the	bid	was	awarded	to	another	bidder.	It	 is	suggested	that	this	
subsection be reworded to ensure that such reports are submitted to the relevant Treasury and the Regulator. 
This	also	entails	that	the	heading	of	section	66	is	changed	from	‘Relevant	treasuries	to	be	notified	in	the	event	of	
awards deviating from recommendations’ to relevant stakeholders to be informed.

The responsibility of the accounting officer to prevent abuse of the SCM 
system
Section	67	of	the	Bill	deals	with	the	responsibility	of	the	accounting	officer	or	accounting	authority	to	implement	
measures	to	prevent	the	abuse	of	the	SCM	system.	It	is	suggested	that	section	67(c)	of	the	Bill	be	rephrased	to	
ensure	that	the	accounting	authority/officer	also	reports	to	the	Regulator	about	measures	that	have	been	taken	
against	an	official	or	any	other	role	player	involved	in	corruption	or	improper	conduct.	The	subsection	is	currently	
framed	in	a	manner	that	requires	the	accounting	officer/accounting	authority	to	report	such	measures	only	to	the	
relevant treasury and the South African Police Service.

Demand management 
Section	69	of	the	Bill	deals	with	the	approval	of	procurement	plans.	It	is	suggested	that	section	69(3)	should	be	
revised to require that institutions submit their annual procurement plans to relevant treasuries and the Regulator 
by the date determined by instruction.

8.7 CHAPTER 7 OF THE BILL

General comment
A preamble is required for Chapter 7, setting out all the acts and policies that are applicable to infrastructure 
delivery management. This would help with the interpretation of the Chapter and avoid unnecessary confusion 
in implementation. In addition, dedicating a separate chapter to the procurement of infrastructure gives the 
impression that it is more important than the procurement of goods and services. It would have been better if 
there was an umbrella chapter for SCM, and all aspects of the value chain were addressed independently within 
it.	The	current	approach	of	separating	categories	in	procurement	may	pose	a	challenge	for	some	SCM	officials.

Exclusions in section 81 of the Bill
Section 81 of the Bill deals with the application of Part 2 of Chapter 7. Part 2 of Chapter 7 deals with infrastructure 
procurement and delivery management by departments, constitutional institutions and public entities, including 
municipalities.	What	is	 interesting	to	note	are	the	exclusions	in	this	provision?	Section	81(3)	 indicates	that	the	
entire Chapter 7 of the Act does not apply to infrastructure or the maintenance of infrastructure to be procured 
through a public-private partnership in terms of the Act, the disposal or letting of land, the conclusion of any land 
availability	agreement,	or	the	leasing	or	rental	of	fixed	assets.	This	means	that	the	Bill	applies	to	the	Model	SCM	
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Policy	and	Standard	for	Infrastructure	Procurement	and	Delivery	Management	(October	2015)	and	the	Standard	
for	Infrastructure	Procurement	and	Delivery	Management	(effective	1	July	2016).	

From the perspective of municipalities, the power to acquire assets and immovable property, as well as the power 
to	dispose	of	property,	falls	within	the	discretionary	powers	of	municipalities	guaranteed	in	section	156(5)	of	the	
Constitution	(Steytler	and	De	Visser	Local	Government	Law	of	South	Africa	11A-4	to	11A-5).	The	procurement	
process envisaged in the Bill is targeted at goods and services that are movable, and not at property that is 
immovable. The SCM process needs to be streamlined to provide for the acquisition and disposal of immovable 
property, whether by lease or sale. The current tender documents are not suited to the acquisition of immovable 
property	through	lease,	because	they	talk	to	things	 like	the	Construction	Industry	Development	Board	(CIDB),	
which relates more to the construction environment than to property. This causes confusion with tenderers.  It is 
desirable	that	there	should	be	one	tender	document	and	one	bid	specification	document	that	all	municipalities	
should use so that there is uniformity. The SCM Policy should allow longer periods for the procurement of 
immovable	property,	especially	 leases	for	office	accommodation,	 libraries,	and	clinics,	for	example.	The	three-
year	period	dictated	by	 the	MFMA	is	not	 ideal,	as	municipalities	spend	too	much	money	fitting,	 installing,	and	
relocating furniture and equipment, including Information and Communication Technology infrastructure. 

Infrastructure functions of the procurement unit
Section 83 of the Bill deals with the infrastructure functions of the procurement unit. It provides that a procurement 
unit	must	perform	the	functions	listed	in	section	53(2)	of	the	Act	in	relation	to	the	supply	chain	management	system	
for infrastructure. This provision is contrary to paragraph 6.1.1 of the SCM Policy for Infrastructure Procurement 
and Delivery Management. The functions of a procurement unit as per the Bill do not make any reference to 
Infrastructure Procurement and Delivery Management.  The SCM Policy for Infrastructure Procurement and Delivery 
Management, para.6.1.1, requires that a committee system for procurement be formed where the infrastructure 
procurement	project	exceeds	the	quotation	value.	The	Bill	makes	an	assumption	that	the	normal	procurement	
unit is capable of procuring infrastructure projects. The Bill makes no separation as required by the SCM Policy 
of Infrastructure Procurement and Delivery Management. This notwithstanding, due to the primacy of legislation 
over policy in terms of the hierarchy of laws, if the Bill is passed in its current form, it will effectively override the 
provisions of the SCM Policy for Infrastructure Procurement and Delivery Management. This reasoning applies to 
other areas covered in the SCM Policy for Infrastructure Procurement and Delivery Management which are not 
addressed in the Bill.

8.8 CHAPTER 9 OF THE BILL

Reconsideration of decisions
Sections	96(3),	97(4)	and	98(3)	of	the	Draft	Bill	are	worded	in	a	manner	that	allows	an	institution	to	dismiss	an	
application for reconsideration if the application was not submitted within 10 days of the date upon which the 
bidder became aware of the circumstances giving rise to the application for reconsideration, or of the date when 
the bidder should have reasonably become aware of those circumstances. These sections may lead to potential 
challenges in terms of interpretation and may open up the possibility of contentious litigation. The wording of 
‘became	aware	or	should	have	become	aware’	seems	very	subjective.	A	better	approach	could	be	to	prescribe	that	
all	relevant	decisions	should	be	communicated	to	bidders	in	writing,	and	such	communication	should	expressly	
state	that	bidders	have	a	maximum	of	10	days	following	the	dispatch	of	the	communication	in	which	to	submit	an	
application for reconsideration. Given the delays in the postal system, emails and SMSs could be the preferred 
communication method. It is submitted that this approach could better comply with the right to procedural fairness 
protected	in	section	3(1)	of	the	Promotion	of	Administrative	Justice	Act	3	of	2000	(PAJA).	The	right	to	procedural	
fairness dictates that bidders should be given adequate notice of the outcome of their bid applications and the 
right	to	appeal	against	those	decisions	(section	3(2)	of	PAJA).	

Section	96(6)	of	the	Bill	provides	that,	if	a	bidder	applies	to	an	institution	for	reconsideration	and	is	not	satisfied	with	
the	decision	of	that	institution,	he/she	may	apply	to	the	relevant	treasury	or	Regulator	to	reconsider	the	decision	
of	the	institution.	In	the	context	of	local	government,	this	means	that	if	a	bidder	applies	for	a	reconsideration	of	a	
decision and is not happy with the outcome communicated by a municipality, the bidder is permitted to apply to the 
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Regulator	or	relevant	treasury	to	‘reconsider’	the	decision	made	in	terms	of	section	96(4)(b)	of	the	Act.	If	they	are	
empowered to reconsider and replace the decision of a municipality, this would amount to giving the Regulator or 
relevant treasury appellate authority over municipal decisions. This could be open to challenge on constitutional 
grounds. This means that there is a potential overreach in terms of local autonomy. 

Based on the concerns raised about the potential overreach of the powers of provincial treasuries in relation to 
municipalities,	it	is	suggested	that	any	bidder	not	satisfied	with	a	reconsideration	decision	made	in	terms	of	96(4)
(b)	should	apply	to	the	Public	Procurement	Tribunal	for	a	review	of	the	decision.	The	Tribunal	is	established	in	
section 99 of the Bill.

The Public Procurement Tribunal
Part 5 of Chapter 9 establishes an independent Public Procurement Tribunal. It is not clear where this Tribunal 
would be housed and where it would report to. In addition, clarity is needed on what a tribunal of record means in 
terms	of	section	99(2)	(c)	of	the	Bill.

8.9 OTHER SPECIFIC ISSUES TO NOTE ABOUT THE BILL 
•	 The	issue	of	flexibility	in	procurement	is	not	dealt	with	in	detail.	In	terms	of	section	27(1)	(a)	of	the	Bill,	the	

Minister	will	define	different	types	of	procurement	methods.

•	 Deviation from compliance is allowed but must be authorised by the Regulator in terms of section 120 of the 
Bill. 

•	 The	Minister	has	powers	to	adopt	regulations	to	deal	with	emergency	procurement	–	section	121(1)(u)	of	the	
Bill

•	 Planning challenges can be addressed if municipalities comply with section 69 of the Bill, which requires 
them to have an annual procurement plan approved by the MM. The annual plan must be aligned with the 
budget and avoid emergency procurement, where possible. The annual procurement plan must be reviewed 
quarterly against the budget and against strategic and performance plans.

•	 The lowest price does not necessarily secure the tender. In terms of section 38, a bid can be rejected if the bid 
with the lowest evaluated price is substantially above or below the applicable cost estimate. One can argue 
that this relates to market prices too. However, as indicated above, criteria are required in determining what 
price is substantially above or below the applicable cost estimate. 

•	 The Bill does not make provision for procurement to be centred on the District Development and Delivery 
Model championed by the national government.

•	 There is no commitment in the Bill to professionalise SCM in South Africa. As indicated in 5.3.10 above, there 
is	a	strong	feeling	amongst	some	municipal	officials	that	SCM	should	be	professionalised	and	a	professional	
body created to overlook SCM practices. Although it is believed that professionalisation could lead to process 
standardisation and the integration of SCM activities, and enhance capacity amongst staff members, this 
needs	 to	be	 further	explored	and	 tailored	 to	suit	 the	South	African	context.	As	 indicated	 in	5.3.10	above,	
this route requires a SCM professionalisation framework containing an agreed-to competency framework, 
the	 development	 of	 a	 professional	 qualification	 to	 prepare	 graduates	 for	 a	 professional	 career,	 and	 the	
development of career pathways. Research suggests that CIGFARO already has ideas on how this route 
could	be	further	explored	in	South	Africa.	

If	the	above	proposals	are	given	sufficient	consideration	and	effected	in	the	revised	Bill,	it	is	hoped	that	they	will	
enable municipalities to effectively use procurement as a policy tool to respond to their broad developmental 
mandate, including the need to promote socio-economic development through supporting SMMEs. Besides 
improvements	in	the	regulatory	framework,	there	should	be	continuous	in-depth	training	of	SCM	officials	to	keep	
up with the dynamic legal environment.  
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